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This brochure accompanies our series of podcasts regarding 
TUPE* in the context of whether reform is now required. We 
provide a reminder of the key principles of TUPE and highlight 
areas where, in practice, its interpretation and application 
currently presents particular challenges for employers but we 
also refer to recent Government hints at future TUPE reform 
and what these might mean. 

Podcast 1: A TUPE refresher

TUPE

Podcast 2: Particular risk areas of TUPE in practice

Podcast 3: managing TUPE risks in practice and the 
potential for TUPE change

*”TUPE” is the common abbreviation for the Transfer of Undertakings 
(Protection of Employment) Regulations 2006. 

https://listen.eversheds-sutherland.com/tupe-refresher-key-themes-and
https://listen.eversheds-sutherland.com/tupe-challenges-and-risks-in-a
https://listen.eversheds-sutherland.com/tupe-pragmatic-solutions-and-the-1
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TUPE dates back to the early 1980’s and substantially retains its original 
principle, which is the protection of employment on a business transfer, 
such as a sale, and, as a later expansion, on a change of service-
provider. But has TUPE adapted to much-changed employment models 
and practices since its inception, and is reform overdue? 

Particular aspects which make the application of TUPE more challenging 
in today’s employment landscape include:

─ the concept of work has changed significantly, with more employing 
entities moving away from traditional corporate structures and the 
emergence of new employment models and ways of working

─ accelerated automation, digitisation and hybrid-working have 
transformed how, where and when many aspects of work can be 
undertaken when 

─ as job roles and skills challenges have evolved, competition over 
staffing is frequently acute and influenced by bargaining power but 
the financial and reputational risks of not following due TUPE process 
are also increased.

TUPE 

To be kept updated with potential reforms to TUPE and other 
developments, subscribe to our specialist Alerts (click the 
icon to sign up) or contact your usual Eversheds 
Sutherland adviser for tailored information and training.

https://www.eversheds-sutherland.com/global/en/what/publications/subscribe.page
https://www.eversheds-sutherland.com/global/en/what/publications/subscribe.page
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A key requirement of TUPE is that the 
transferring entity “retains its identity”, or, in the 
case of a service provision change, that the 
activities are “fundamentally the same”. But the 
pace of change, including increased automation, 
digitisation and hybrid-working frequently means 
exact replication is unlikely these days. 
Particular attention must be paid to the nature 
and range of products or services before and 
after transfer, how they are provided, any breaks 
in continuity and the extent to which the 
particular activity remains recognisable.

01. Does the business/
service retain its identity?
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Only those employees “assigned to the 
organised grouping” that transfers benefit from 
TUPE protection. Importantly, the group must be 
deliberately structured as such. The move away 
from a traditional working model of single 
employment to multiple occupations and divided 
time and the use of service companies can 
introduce difficult questions of whether the 
individual is in fact “assigned” to the relevant 
grouping and what the practical implications 
might be. Often this may require a commercial, 
not simply legal solution in practice. 

02. Identifying an 
organised grouping
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TUPE does not apply to an outsourcing where 
the client for whom the services are being 
carried out changes, for example, where the 
ownership of a commercial property transfers 
and the purchaser opts for an alternative 
provider of outsourced services. This can also 
pose significant procurement issues in the public 
sector. Who is the de facto client can become 
obfuscated upon subsequent sub-contracting, so 
it is vital for TUPE purposes that this question is 
established early on and the legal, as well as 
ongoing staffing issues, considered. 

03. What if the 
transferor changes?
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Linked to the question of assignment to the 
organised grouping is the effect of particular 
roles or services becoming fragmented across 
different transferee employers on an 
outsourcing. The UK courts have found that, in 
principle, employees may transfer employment 
to several employers according to the 
destination of the work in which they were 
engaged, requiring contractors (and their 
customers) to be particularly alert to the work 
employees are undertaking prior to any 
outsourcing and its potential fragmentation, 
post-transfer. This will be essential to minimise 
disputes, costs and disruption but also to allow 
for exploration of a negotiated solution, if 
needed. 

04. Fragmentation
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TUPE applies to employees. With the rise of the 
gig economy and new working models, 
employment status classification is more 
important than ever and can prove challenging 
for employers. Identifying who transfers is both 
legally and commercially essential, with errors 
proving financially costly, impacting business 
operation but also exposing employers to greater 
risk of reputational damage. Pension entitlement 
is a growing and significant risk area. Robust 
due diligence over contract terms but also 
working practices is vital to identify risk areas, 
commercial significance and pricing. 

05. Misclassification 
risks
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A common source of confusion under TUPE can 
be the inconsistency between the statutory 
information and consultation obligations it 
imposes and those applicable in a redundancy 
context, where specific timeframes are 
stipulated. It is essential that transferor and 
transferee employers appraise the impact of 
transfer to assess their respective obligations 
e.g. will it merely involve a change of employer 
or more? In the private sector, commercial 
sensitivity and confidentiality may be important 
to the timing and extent of communications. 
However, if changes are anticipated, the nature 
and extent of these, as well as who is affected, 
will also help determine the meaning of 
consultation “in good time”.

06. Consultation issues
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To a large extent, the core TUPE principles have 
stood the test of time. However, in an evolving 
employment landscape, they have also been 
challenged, giving rise to issues of legal and 
commercial certainty and demand for legal 
“fixes” or legal change. Employers have 
increasingly needed to adopt a pragmatic or 
negotiated approach in order to satisfy TUPE but 
also to achieve commercial objectives including 
business continuity and risk management. 
Litigation should be avoided in light of 
uncertainty of outcome and financial and 
reputational risk. 

07. Managing TUPE risks 
in practice
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The Retained EU (Revocation and Reform) Bill 
has created an opportunity for potentially radical 
change to TUPE. It is unlikely that TUPE will or 
could easily be revoked without replacement. 
Even so, the Bill may be used as a vehicle to 
resolve, remove or simplify many of the issues 
highlighted above, along with others. Towards 
the top of the list for specific reforms benefitting 
organisations might be tighter drafting of what 
transfers; greater flexibility over post-transfer 
harmonisation; restriction of global reach and a 
reversal of some of the recent case law 
decisions. 

Do listen to Part 3 in our podcast series (see link 
above) for our wider analysis of options for the 
future.

08. What future TUPE 
reform might involve?
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