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Welcome to our latest employment litigation newsletter 
 

   

Government statistics of employment tribunal claim numbers and type from 2021 are still 

awaited following a software change-over but, anecdotally, these still appear to be on the 

rise. Once available, we anticipate these statistics will provide interesting insight into the 

nature of litigation being pursued, post-pandemic. A particularly contentious area may well 

be that of mandatory vaccination and some confusion following the Government u-turn 

over legislation. However, the first instance decision in Allette v Scarsdale Grange Nursing 

Home Ltd serves as a reminder that health and safety obligations are still paramount to 

any employer decisions. Since our last newsletter also, we have seen successful 

whistleblowing litigation before the tribunal considering enforcement of Covid safety 

measures (Best v Embark on Raw Ltd). Employers can expect further developments from 

litigation in these and other pandemic-related areas and should ensure they have a 

reliable paper trail of their decision-making. 

 

The early part of 2022 has shed important light on key issues such as holiday pay, the 

rights of agency workers and employer liability for pranks at work -see below- but many 

more important themes are due to play out in the coming months. We would include 

amongst these the unusual (and somewhat controversial) interventions of the tribunal 

in Macken v BNP Paribas in ordering an employer who lost an equal pay claim to conduct, 

and publish the findings of, an equal pay audit and by the High Court in USDAW v Tesco 

which granted an injunction, preventing a “fire and re-hire” of certain staff as a means of 

removing a contractual benefit. 

 

An imminent change to watch out for from 6 April 2022 is the rise in tribunal 

compensation rates outlined below in accordance with the Employment Rights (Increase of 

Limits) Order 2022. 

 

As usual, we also highlight below some of the latest topical and practical litigation issues 

for employers and case law developments. 

 

 

 

 

 

 

 

https://es-notifications.com/68/6844/compose-email/newsletter---emp-litigation-march-2022.asp
https://www.legislation.gov.uk/uksi/2022/182/contents/made
https://www.legislation.gov.uk/uksi/2022/182/contents/made
https://www.eversheds-sutherland.com/


Highlights 
   

Webinar: 2022 - The rise of class actions 
 

   

We will be holding a webinar discussing the rise of class actions on 7 April. During this 

webinar three of our experienced employment litigators will discuss: 

• why there has been an increase in class actions and whether this will continue 

• the different types of class actions that can be brought in the Employment Tribunal 

• key considerations for employers 

• strategy and tactics to minimise and mitigate the risk of such claims” 

Click for further information and to register. 

 

  

Upcoming training courses 
 

   

Our Current developments in employment law course on 27 April will also explore 

employment litigation, in addition to flexible working, ESG, case law developments and a 

look ahead at legislative and policy developments. The dedicated litigation session will focus 

on the practical implications of the recent rise in claims, the impact of the pandemic, and 

recent trends and important clarifications from the Courts. 

 

As court and tribunal activity increases, post-pandemic, you may find our Employment 

Litigation brochure and our Strategic Litigation flyer useful in terms of the key litigation 

areas they identify and relevant tips/ considerations. Also, see our COVID-19 Litigation Risks 

Report. 

 

Future webinar topics by Eversheds Sutherland later in the year, details of which will be 

available on our website shortly, will include: 

• a guide to remote hearings (See also our Guide to remote tribunal hearings) 

 

• witness preparation 

• mediation for employment disputes 

If you have any other webinar topics you would be interested in hearing more about please 

do contact our employment litigation lead, Naeema Choudry, via email 

(naeemachoudry@eversheds-sutherland.com).  

  

News 
 

   

Some emerging trends and themes 
 

   

The recent ruling of the CA in the case of Smith v Pimlico Plumbers (see cases of interest 

below) has once more placed a spotlight on holiday pay litigation. Reversing previous case 

decisions, the CA found that at least four weeks’ paid holiday leave is a fundamental aspect 

of employee health and safety and, in accordance with legal protection afforded by the 

Working Time Directive (WTD), unpaid periods carry forwards from year to year, without 

https://www.eversheds-sutherland.com/global/en/where/europe/uk/overview/events/showevents.page?Events=en%2Femployment-litigation-webinar
https://www.eversheds-sutherland.com/global/en/what/training/showevent.page?Events=en%2FCurrent_developments_in_employment_law
https://es-notifications.com/68/6844/upload/employment-litigation-proposition-brochure.pdf
https://es-notifications.com/68/6844/upload/employment-litigation-proposition-brochure.pdf
https://es-notifications.com/68/6844/upload/strategic-employment-litigation-flyer.pdf
https://www.eversheds-sutherland.com/global/en/what/practices/litigation-dispute-management-law/coviddisputes.page
https://www.eversheds-sutherland.com/global/en/what/practices/litigation-dispute-management-law/coviddisputes.page
https://es-notifications.com/68/6844/upload/guide-to-remote-tribunals.pdf
mailto:naeemachoudry@eversheds-sutherland.com


limit, until the date the employment relationship ends. Particular risk arises from long-term 

misclassification of self-employed workers. See our briefing 

 

As analysis of holiday pay entitlement continues by the courts, an area that remains unclear 

and unsatisfactory is the important legal question of how far back claims can go where 

unpaid holiday is pursued as an alleged deduction from wages (under the Employment 

Rights Act 1996). The current leading case on this issue (Bear Scotland v Fulton) found that 

a three month gap between payments breaks the series of deductions and resets the clock 

for backdated payments. However, other cases, including Smith (above), have cast doubt 

over the reliability of that interpretation. Further clarification on this issue is urgently 

needed and will hopefully be forthcoming in the near future. In the meantime, employers 

should appraise their risk as early as possible and, if they receive a holiday pay claim, seek 

advice as to the legal basis of claim; the likely employment status of the claimant and 

possible defences or mitigation available. 

 

The Covid-19 pandemic continues to influence not just the pace of tribunal proceedings but 

the nature of claims, such as Allette (above) regarding vaccination but also Jiminez v 

Firmdale Hotels, in which the tribunal allowed allegations of victimisation arising from the 

employer’s refusal to put an employee on furlough to proceed to hearing. Importantly, each 

of these types of claim is being determined according to the specific facts and, as first 

instance decisions, are not binding. Looking ahead, however, a growing area of potential 

litigation but one which employers have opportunity to influence is the different treatment 

of returning workers, especially those continuing under a hybrid working model. Inadvertent 

discrimination through “invisibility bias” against those working away from the workplace is a 

growing area of concern and contention. 

 

  

Latest guidance and practice developments 

Compensation rate rises 

From 6 April, the Employment Rights (Increase of Limits) Order 2022 will increase the 

limit on a week’s pay to £571 (from £544) and maximum compensatory award for unfair 

dismissal to £93,878 (from £89,493) 

Submitting an appeal to the EAT 

To specifically highlight the preferred method of filing an appeal to the EAT, which is via 

its electronic filing system, HM Courts and Tribunal Service has updated its E-Filing 

Guidance. Users need to register an account on the E-Filing website to access this 

service. Appeals can still be submitted by post or email if there is a "good reason" for 

not using E-filing. 

Tribunal discretion over extending time 

In cases involving allegations of discrimination, the tribunal has a degree of discretion as 

to whether it is “just and equitable” to allow a claim outside the three month time limit. 

In the recent case of Wells Cathedral School v Souter, a factor which the EAT found to 

be relevant, and which off-set potential prejudice for the employer, was that the 

claimants had previously raised grievances which put the employer on notice of the 

issues. Although specific to its facts, the case provides an interesting example of how 

raising a grievance can, with other factors, influence the balancing exercise of tribunals 

and the assessment of what factors are relevant and what weight they carry. 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en%2FEmployment_and_labour_law%2Fimportant-development-for-holiday-pay-entitlement
https://www.legislation.gov.uk/uksi/2022/182/contents/made
https://www.gov.uk/guidance/hmcts-e-filing-service-for-citizens-and-professionals
https://www.gov.uk/guidance/hmcts-e-filing-service-for-citizens-and-professionals
https://efile.cefile-app.com/login


Uplift for breach of the Acas Code 

In the case of Slade v Biggs, the EAT has usefully set out a four stage test for future 

tribunals assessing the appropriate percentage uplift for failure to comply with the Acas 

Code, including final appraisal of whether the proposed uplift is proportionate.  

 

  

Recent cases of interest 
 

   

In Smith v Pimlico Plumbers, the CA has 

reversed previous understanding on 

holiday pay by finding that the right to 

paid leave under Working Time 

Regulations accrues and carries over 

throughout employment where a worker 

takes no leave or unpaid leave and this 

right crystallises on termination. The CA 

also cast doubt on previous case law 

which had acted to limit holiday pay 

claims when presented as an 

unauthorised wage deduction (due to 

gaps of more than three months 

between each claimed 

deduction). Smith v Pimlico 

Plumbers Ltd [2022] 
 

 

In Chell v Tarmac Cement 

and Lime Ltd the CA found 

the employer was not 

vicariously or directly liable 

for injury caused to an 

employee when a colleague’s 

practical joke went wrong. 

More broadly the court 

usefully identified factors in 

terms of employer liability, 

deciding it would be 

unreasonable and unrealistic 

to expect an employer to 

prevent horseplay, which was 

self-evidently not appropriate 

at a working site. 

Chell v Tarmac Cement And Lime 

Ltd  
 

  

The number of tribunal cases raising 

issues related to the menopause is 

rising, along with awareness of 

workplace impacts. In Rooney v 

Leicester City Council, the EAT has 

found an employee suffering from 

menopausal symptoms can be disabled 

under the Equality Act 2010. 

Consideration of whether the employee 

satisfies the statutory criteria for 

disability requires appraisal of the 

adverse impact of symptoms (and not 

what activities the employee is still able 

to do). Rooney v Leicester City 

Council 
 

 

The ET case of Tapping v MOD, 

reflects a trend of claims of 

discrimination against employers 

as a result of communications to 

their employees, in this case by 

asking an employee about their 

retirement plans during a 

grievance process. The ET not 

only found that this was not an 

appropriate way to address a 

grievance but that a reference to 

retirement would not have been 

made to a younger employee. 

Although a first instance decision 

only, this case highlights how 

careful employers must be in the 

questions they ask of employees 

-especially in context. Other 

similar decisions have since 

followed. Tapping v Ministry of 

Defence 
 

  

https://www.bailii.org/cgi-bin/format.cgi?doc=%2Few%2Fcases%2FEWCA%2FCiv%2F2022%2F70.html&query=(Smith)%20AND%20(v)%20AND%20(Pimlico)
https://www.bailii.org/cgi-bin/format.cgi?doc=%2Few%2Fcases%2FEWCA%2FCiv%2F2022%2F70.html&query=(Smith)%20AND%20(v)%20AND%20(Pimlico)
https://www.bailii.org/cgi-bin/format.cgi?doc=%2Few%2Fcases%2FEWCA%2FCiv%2F2022%2F7.html&query=(Chell)
https://www.bailii.org/cgi-bin/format.cgi?doc=%2Few%2Fcases%2FEWCA%2FCiv%2F2022%2F7.html&query=(Chell)
https://www.gov.uk/employment-appeal-tribunal-decisions/ms-m-rooney-v-leicester-city-council-ea-000070-da-previously-ukeat-slash-0064-slash-20-slash-da-ea-2021-000256-da-previously-ukeat-slash-0104-slash-21-slash-da
https://www.gov.uk/employment-appeal-tribunal-decisions/ms-m-rooney-v-leicester-city-council-ea-000070-da-previously-ukeat-slash-0064-slash-20-slash-da-ea-2021-000256-da-previously-ukeat-slash-0104-slash-21-slash-da
https://www.gov.uk/employment-tribunal-decisions/mr-i-tapping-v-ministry-of-defence-1402660-slash-2019-and-1400338-slash-2020
https://www.gov.uk/employment-tribunal-decisions/mr-i-tapping-v-ministry-of-defence-1402660-slash-2019-and-1400338-slash-2020


 

Appeal cases to note and to watch out for 

 

   

Recent appeal decisions of particular significance: 

• Smith v Pimlico Plumbers Ltd (see above): (CA) has confirmed that holiday pay 

can be carried over indefinitely when the worker has taken unpaid annual leave; see 

our briefing 

• Chell v Tarmac Cement and Lime Ltd (see above): (CA) the extent to which an 

employer may be liable for injury resulting from a practical in the workplace 

• Angard Staffing Solution v Kocur: (CA) the Agency Worker Regulations do not 

entitle agency workers to apply, and be considered, for vacancies on the same terms 

as employees recruited directly by the hirer. See our briefing 

Upcoming hearings/ awaited decisions: 

• Dunkley & Ors v Kostal UK: (SC) whether a direct pay offer to a unionised 

workforce was an “unlawful inducement” 

• Brazel v Harper Trust: (SC) will clarify the correct holiday pay calculation for “part-

year” permanent employees who do not work throughout the year, including term-

time workers. 

  

Eversheds Sutherland comment 
 

   

• Post-pandemic there is notable volatility in the employment market. Appropriate 

drafting and enforcement on contractual restrictions can prove a lifeline to some 

businesses particularly with employees still working from home for at least part of the 

time, thereby making it more difficult for employers to protect their confidential 

information. Read our Guide to protecting your business relationships and confidential 

information. 

 

• We have also witnessed a rise in takeovers and mergers in recent months. Collating 

case-specific evidence is critical where challenges ensue and one of our lawyers 

recently raised interesting arguments in the ET to successfully defend a claim that a 

transferee employer’s use of technology and the Cloud to deliver the IT services 

constituted a fundamental change in the activities that were being undertaken. 

For further information, please contact: 
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