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Global labor practices are under
increasing scrutiny as pressures grow on
businesses to address human rights in
their operations and supply chains,
wherever they conduct their business in
the world. Allegations of sweatshop
factories, dangerous working conditions
and child, trafficked and slave labor have
been made across many sectors,
including food, manufacturing, energy
and construction.
Becoming embroiled in a human rights controversy risks, as a minimum,
damage to corporate reputations, sales and share values, reflecting
rising expectations from customers, investors and other stakeholders.
Yet, how to respond remains an ongoing challenge for global
businesses. Some have sought to mitigate risk by adopting voluntary
human rights standards, as developed by the UN, OECD and others,
particularly where they have supply chains in countries with weak, or
poorly enforced, human rights law.
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The move
from voluntary to
mandatory human
rights due diligence
Voluntary human rights standards have not had broad traction
beyond a minority of best practice employers. As a result, and in
response to campaigning by NGOs, politicians and trade unions,
some jurisdictions, particularly European, are now enacting, or
seeking to enact, legally-binding human rights due diligence laws
locally. The EU has also proposed a new Corporate Due Diligence
and Accountability Directive.
Broadly, these emerging laws require organisations to
adopt a due diligence strategy by pro-actively identifying,
managing and reporting on human rights risk across their
global business operations and relationships. They may also
require businesses to provide a remedy for any harm which
they cause, or to which they substantially contribute. Some
also propose amending laws on directors’ duties and
liabilities, such as extending both to include stakeholder
interests and sustainability risks.

Such laws build upon existing specialist due diligence
duties, such as with conflict minerals in the US and EU. Due
diligence duties go far beyond existing human rights
transparency legislation which has attracted criticism from
campaigners for its effectiveness. For example, existing
duties to report on human rights policies in annual reports
(a recent trend in global corporate governance regulation)
or to disclose steps taken to tackle slavery and trafficking
(such as in Australia, UK and California).
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Business concerns
Mandatory human rights due diligence laws are complex and
challenging to apply in practice, and business organisations have
expressed concerns over legal certainty, global competitiveness and
the cost of compliance.
On the other hand, many companies are committed to
respecting human rights as part of responsible business
conduct and the integration of Environmental, Social and
Governance (ESG) considerations into their corporate
strategies. Furthermore, many are supportive of a due

diligence strategy which is proportionate, effective and
workable. For example, one that does not make companies
responsible for any harm in their supply chains that is
completely out of their control.

Act now
Austria, Belgium, the Netherlands, the EU, Finland, France,
Germany and Norway have all either introduced human rights due
diligence laws or are consulting on their introduction. In the US,
state‑level due diligence legislation has been proposed. Some
laws apply beyond companies established in those countries, for
example, to organisations supplying goods and services into a
country but based elsewhere (see ‘recent developments’ table
below for further information).
This drive to increase company accountability
for human rights standards is accelerating and
it is likely that more regulators and
jurisdictions will decide to enact human rights
legislation in due course. Therefore,
businesses should familiarise themselves with
the proposed obligations now, rather than
wait for the final legislation, and ensure that
the management board is fully briefed on the
issues involved.
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Key concepts:
human rights at work
As a general rule, businesses look to national and local regulation in
order to understand the rights of, and duties owed to, those working
on their behalf in directly-owned operations or indirectly in their supply
chains and business relationships. For example, the comprehensive
employment laws which apply in the US and in Europe.
However, there are exceptions and employers are
increasingly having to consider workplace human rights
standards from other sources. This is particularly relevant
for companies doing business in some emerging nations
with weak labor laws or a poor history of enforcement.

chains and business relationships in order to mitigate risk.
For example, by amending procurement processes to
include supplier codes of conduct, contractual human
rights duties, training suppliers and employing independent
auditors to certify standards.

The UN, International Labour Organisation (ILO) and OECD
have led the field in creating non-binding, minimum human
rights standards (see below) and formulating workplace
guidance for businesses, to close the gap where, for
example, a state is failing in its duty to enact and enforce
worker protections. Where companies are conducting
business in such higher risk states, some have sought to
integrate these human rights standards into their supply

It should be noted that these standards require a different
approach – they move the onus away from companies
simply reacting to human rights problems to proactively
‘knowing’ (identifying and preventing) and ‘showing’
(disclosing) their human rights risks. As outlined above, it is
this proactive due diligence approach which is now being
adopted by some global legislators.

Key global human rights standards at work

The UN Guiding Principles on Business
and Human Rights (UNGPs) are the
authoritative global standard

They provide a blueprint for
companies to demonstrate respect
for human rights

The UNGPs are incorporated into the OECD,
ISO26000, World Bank, UN Global Compact,
corporate governance and other standards

They cover all human rights, not just at
work, including the role of the state
and of business

In relation to human rights at work, the
ILO’s Declaration on Fundamental
Principles and Rights at Work focuses on
four key human rights:

Other relevant workplace human rights
include rights to: privacy; a safe workplace;
rest and leisure; and fair remuneration

–

freedom of association and the right to
collective bargaining

–

the elimination of compulsory labour

–

the abolition of child labour

–

the elimination of discrimination in
respect of employment and occupation
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Why are workplace
human rights important
for business?
Identifying human rights impacts enables businesses to
assess and manage risks in order to protect workers from
harm, protect the reputation of the business and comply
with increasing human rights governance, disclosure and
due diligence duties.

Failing to do so may lead to legal risk, including the risk of
litigation and the breaching of procurement terms, financial
risk reflecting investor and customer sensitivities, and
operational risk arising from disputes and disruption to
supply chains.

Factors driving employers to respond to global human rights standards:

Push factors

Pull factors

–

to avoid complicity in human rights abuses caused by
others

–

a genuine desire to “do the right thing” in respecting
human rights

–

the threat of another Bangladesh Rana Plaza-type
disaster

–

to attain a level playing field which tackles the “bad
operators”

–

the prospect of consumer boycotts resulting from
such adverse publicity

–

to develop a strong human rights reputation with
associated goodwill

–

corporate governance reporting and associated ESG
pressures from investors, stakeholders, regulators and
governments

–

to attain positive sector benchmarking reports (e.g.
Know the Chain)

–

talent: the need to attract and retain the best staff

–

the prospect of increasing mandatory human rights
due diligence duties

–

to access public procurement which may exclude
businesses involved in grave misconduct

–

trade union ‘naming and shaming’ corporate
campaigns

–

to mitigate legal risks, including procurement terms
incorporating human rights standards

–

the threat of import bans on goods associated with
forced labor

–

to address human rights due diligence in M&A and
other transactions
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Recent developments:
human rights due
diligence legislation
France, the Netherlands, Germany and Norway have already enacted
due diligence legislation (the Dutch law is limited to child labor and
all, except France, await implementation). The UK is also set to
strengthen its existing modern slavery reporting legislation, following
the example set by Australia.
Austria, Belgium, the EU and Finland have either proposed
human rights due diligence legislation or are consulting on
its introduction. The Netherlands are expected to publish
further due diligence requirements by the end of 2021.

Across many other developed countries, campaigners are
lobbying policy makers to introduce greater corporate
human rights transparency and accountability, including
Sweden and Spain.

Human rights due diligence legislation – already implemented
Country

Which employers?

What must
businesses do?

What activities are
within scope?

France

The 2017 law (“loi de vigilance”):

A vigilance plan must be
disclosed publicly, including:

The scope of the duty of care is
very broad: it covers the
activities of the parent
company, its subsidiaries and
other companies under its
control, as well as any other
company involved in its value
or supply chain, regardless of
where these activities are
carried out, in France or abroad

–

–

includes serious violations
of human rights,
fundamental freedoms,
health and safety, harm to
the environment
applies to large (5,000+
employees) French
companies/groups or to
large (10,000+ employees)
companies/groups
registered abroad

–

a risk analysis

–

procedures providing for
regular risk assessment

–

actions to mitigate risks

–

a whistleblowing facility

–

monitoring and evaluation
of actions taken

Compliance: A court process can compel a company to implement a vigilance plan and a victim may
claim damages for harm suffered that could have been avoided had the company complied with the law
UK (Note:
modern
slavery
reporting
duty only)

The Modern Slavery Act 2015:
–

it addresses slavery and
trafficking only

–

it applies to companies and
partnerships supplying
goods or services (wherever
incorporated or formed)
with annual global turnovers
of £36 million and above,
providing they carry on
business in the UK

The duty is less a due diligence
process and more a disclosure
duty: to publish annually a
statement of the steps taken to
ensure that slavery and human
trafficking is not taking place, or,
that no such steps have
been taken

The duty applies to any part of
the organisation’s business and
to any of its supply chains both
in the UK and globally

Legislation (2021/22) will require
businesses to disclose greater
detail, including due diligence
risks, processes and more

Compliance: Legal enforcement is, in practice, absent and new penalties may be introduced
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Human rights due diligence legislation – to be implemented
Country

Which employers?

What must businesses
do?

What activities are
within scope?

Norway

The Transparency Act (in force
from 1.7.22):

The company must undertake due
diligence assessments (in line with
the OECD’s guidelines), publish
annually a statement on the
assessment and provide information
upon request on how the company
handles actual and potential adverse
impact on basic human rights and
decent working conditions

The duty applies to: the
company’s own operations;
suppliers and subcontractors
who supply or produce goods,
services or other inputs into
the company’s products or
services; and to business
partners (anyone who delivers
goods and services directly to
the business but who is not
covered by the definition of
supply chain. The business
partner must be in a direct
contractual relationship with
the company)

–

includes basic human rights and
decent working conditions

–

applies to larger companies (as
defined) and companies/groups
which meet certain criteria on
sales revenue, balance sheet
and/or employee numbers.
They must also be “domiciled”
within Norway and offer goods
or services in or outside Norway,
or be a foreign company that
offers goods and services in
Norway and is taxable in Norway

Compliance: Enforcement is by the Norwegian Consumer Authority, including issuing: prohibitions or orders;
enforcement penalties or infringement penalties

Germany

The Supply Chain Act (in force
from 2023):
–

includes a range of human rights
as well as environmental
obligations

–

applies to companies with more
than 3000 employees from
January 2023 and companies
with more than 1000 employees
from January 2024

Companies must perform a risk
analysis to identify potential adverse
human and environmental rights
impacts and:
–

adopt a policy statement

–

implement risk management,
including mitigation measures
to avert impacts

–

establish a grievance
mechanism

–

establish documentation

–

file a yearly report and publish it
on their website

The Act applies to all
operations globally and to
supply chains, with
differentiations between direct
and indirect suppliers.

Compliance: Penalties for non-compliance can be up to EUR 8 million or 2% of the company’s global annual
turnover. Fines can lead to an exclusion from the award of public contracts.

Netherlands

The Responsible and Sustainable
International Business Act (not yet
in force):
–

–

–

–
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includes the environment,
human rights and/or
labour rights
includes due diligence
requirements which will apply to
all companies, in all sectors as
well as to foreign companies
that are active on the Dutch
commercial market
is expected to have a phased
implementation between 1.1.23
and 1.1.24
If the Act enters into force,
existing legislation on child
labour will be withdrawn (The
Duty of Care in relation to Child
Labour Act)

The Act introduces a due diligence
requirement that companies must
exercise to prevent and address
business-related violations.
Actual and potential consequences
of the company’s actions must be
identified, prevented and mitigated,
for which the company is
accountable.
The due diligence process should
form an integral part of the
company’s decision-making process
and risk management system.
Large companies should also
conduct due diligence in their
production chains in accordance
with the OECD Guidelines for
Multinational Enterprises.

The Act applies to the
international activities of
companies and, for larger
companies, their supply chains.
It implies a duty of care on
companies to know, or should
reasonably know, if business
activities could have adverse
impacts on the environment,
human rights or labour rights.
This includes (i) taking all
measures that can reasonably
be required to prevent the
adverse impact (ii) limiting or
reversing such adverse impact
as much as possible (insofar
the adverse impact cannot be
prevented) (iii) to the extent
that the adverse impact cannot
sufficiently be limited,
refraining from the activities as
far as can reasonably
be required.

Compliance: A breach could lead to an order subject to a penalty for non-compliance. Administrative fines of up
to EUR 90,000 may also be imposed. In the event of either, the authorities may publish their decision, risking
reputational damage.
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In addition, the following jurisdictions have proposed human rights legislation:

EU:
a proposed draft corporate sustainability due diligence
Directive would apply to large EU companies (500+
employees and EUR 150 million+ net turnover) and, in
high‑risk sectors, to EU companies with 250+ employees
and EUR 40 million+ net turnover (with a two‑year
implementation delay). Non-EU companies are also
included where turnover thresholds, generated in the EU,
are met. Companies would have to identify, prevent, bring
to an end, mitigate and account for adverse human rights
and environmental impacts in the company’s own
operations, its subsidiaries and their value chains. The
proposal gives those affected by harm the opportunity to
hold companies to account by bringing a civil liability
claim, where damage results from a failure to comply with
due diligence obligations. It also provides for increased
director responsibility and accountability.

Austria:
a Supply Chain Act would require companies, with a
certain minimum turnover, to carry out regular checks
along their supply chain to identify risks regarding human
rights, labour rights and environmental rights, to take
precautionary measures and to publish an annual
statement. It would hold companies responsible for a
range of human rights harms. A second proposal, a Social
Responsibility Act, would aim to prevent the marketing
and distribution of clothing in Austria including footwear
and textiles that violate the prohibition of forced and child
labour along the production and supply chains

Belgium:

USA:

a proposed corporate duty of vigilance and care
in value chains would introduce a mandatory duty
of care for companies in the field of human rights
and the environment. It would apply to all
companies established or active in Belgium,
although there would be different obligations
depending on the size of the company and
whether they are in high-risk sectors/regions, with
some being required to implement a due diligence
plan. Legal redress, including for remedies for
victims, would be introduced.

Two developments are particularly notable. Firstly,
the issuing of orders by US Customs and Border
Protection (CBP) covering products from Xinjiang,
following reports of forced labour. Such orders do
not ban importation, but require importers to
demonstrate that the detained products were not
produced, in whole or in part, by forced or
indentured labour, in breach of US law.
Secondly, from 21.6.22, the new Uyghur Forced
Labor Protection Act (UFLPA) will require the CBP
to apply a “rebuttable presumption” that goods,
articles, or merchandise produced or
manufactured wholly or in part in the Xinjiang
region were produced by forced labour, requiring
importers to provide robust evidence in rebuttal.
Dealing with the UFLPA presumption will increase
the compliance and due diligence burdens on
importers in a broad range of industries and
creates the potential for additional costs, delays,
and reputational damage.
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Practical implications
Translating human rights due diligence legislation and governance
standards into practical steps for business is challenging and timeconsuming. As a result, businesses are advised to act now, in advance
of legislative duties, to allow more time to address inevitable
complexities, cultural differences and competing objectives.
The core steps which are typically included in a due diligence strategy are summarised below, commencing with a policy
commitment or similar communication which lays the foundation for moving forwards.

Steps – overview

1

2
3

4

5
10

Leadership, resource and funding
–
executive engagement and leadership is essential, including board approval of a public policy
commitment to respect human rights
–
ensure the right people have clear day-to-day responsibilities: beware of opaque
accountability with cross functional teams
–
identify funding: for training, expert advice, extra resource
Human rights governance gap analysis
–
what is the business already doing to communicate and embed respect for human rights?
Existing policies, procurement and operational procedures, contract terms, codes of conduct,
CSR-type reporting, supplier vetting, due diligence processes, staff training, ethics
programmes, stakeholder dialogue, incentives, whistleblowing and complaints mechanisms?
Due diligence risk assessment
–
how may the business be involved with harming the human rights of people? Conduct a risk
assessment to identify actual or potential human rights risks across its operations, business
relationships and value chain, for example:
–
work towards mapping own activities and value chains, prioritising own operations and
immediate relationships initially
–
use independent, recognised risk resources and internal data to identify high risk
geographies, sectors, commodities, activities, labour practices, relationships
–
test results with internal and external stakeholders
–
prioritise human rights risks identified base on their likelihood, urgency and severity (as judged
by their scale, scope and irremediable character)
–
conduct more detailed risk assessments of those risks prioritised
–
due diligence should be reasonable and proportionate: reflecting the severity and likelihood of
the risk, the size of the business and its resources, the nature and context of its operations, the
capacity to stop harm, e.g. a business may have limited influence deep in its supply chains, but
it might be reasonable to apply top-down leverage on mid-stream suppliers or to build
leverage by collaborating with others
–
integrate and act upon due diligence findings e.g. ensure policies and operational practices,
including business relationships, (step 2 above) are amended as necessary. Consult
stakeholders on implementation
Risk management steps
Preventing prioritised risks
–
where the business is causing the risks prioritised, take action to stop or prevent them
–
where the business is substantially contributing to the risks prioritised, take action to stop or
prevent them and use its leverage to mitigate remaining harm
Remediation
–
where the business has caused or contributed to harm, provide for, or cooperate in, remedying
the harm
–
where the business is directly linked to the risks prioritised, through its business relationships,
seek to prevent harm by using any leverage it has or can build, or, as a last resort, terminating
the relationship if necessary
Track performance and report
–
identify KPIs and monitor the effectiveness of steps taken to respect human rights
–
be prepared to communicate the human rights due diligence strategy externally

Output
A funded and focused
human rights working
party, reporting to an
engaged board

Governance action plan
of training, policies and
practices to improve or
develop
Risk prioritisation report

Human rights action plan

Annual modern slavery
or stand-alone human
rights report
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Our business and
human rights services
We provide practical, legal and strategic advice on human rights
policy commitments, due diligence strategy, risk assessments and
reporting obligations. Our project managed approach encompasses:

Human rights governance gap analysis – reviewing and
providing recommendations on your existing policies,
procurement and operational procedures, contract terms,
codes of conduct, CSR reporting, supplier vetting, due
diligence processes, staff training, ethics programmes,
stakeholder engagement and existing grievance
mechanisms.

Eversheds Sutherland Consulting – our consultants
work across a wide range of diverse sectors advising on
legal department strategies, designing and implementing
global frameworks (legal, risk and compliance), helping to
develop ethical cultures and providing corporate risk training
programmes and e-learning.

Training – through our innovative e-Learning modules
or delivering in person training on modern slavery and
human rights.

Integration plan – following the gap analysis and
risk assessment, we formulate a costed human rights
action plan with you to prioritise risks and address issues
identified. We can advise on building and using leverage
within your value chain, the use of an audit approach if
applicable, the provision of appropriate remedies for rights
holders and can provide guidance on KPI’s to monitor the
effectiveness of steps taken.

Reporting – advising on the legal and best practice
requirements when preparing disclosure reports to ensure
group wide consistency recognising the evolving nature of
international reporting requirements.

Monitoring/auditing – helping to design your third party
supply chain monitoring and audit programme. We can
provide qualified, flexible resource to undertake this on
your behalf.

Due diligence risk assessment – conducting a risk
assessment to identify potential human rights risks across
the business and value chain including supply chain
mapping incorporating recognised risk resources and
internal data to identify higher risk geographies, sectors,
commodities, activities, labour practices and relationships.
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