
Overcoming all obstacles
Meeting the demands of an 
increased national minimum wage

The last few years have seen a sea change in minimum 
wage rates and the resourcing of enforcement.

But, for many employers, a challenge lies 
not only in  meeting the rising costs of the 
statutory minimum hourly rate of pay but in 
appreciating exactly to whom it applies, how it 
is calculated and how to respond to allegations 
of underpayment and investigation by HMRC. 
The stakes are high: failure to pay the appropriate 
rate, whatever the reason, can lead to large 
financial penalties including back pay to affected 

workers for six years and to adverse publicity 
through the media or the government’s process 
of “naming and shaming”. 

There is much for employers to think about. 
Our experienced employment lawyers 
understand the many challenges, practical 
applications and, just as importantly, 
interpretations of the law in this area. 



How we can help?

Identifying workers to whom the national 
minimum wage applies

Identifying who is and who is not entitled to a minimum 
statutory rate of pay (the rate of which varies according to 
age and role) is not necessarily straightforward. The rate is 
payable to most “workers” but this term embraces a broad 
group, from employees to agency workers, apprentices 
and more. In an age of increasingly diverse working 
arrangements, rising self-employment and multiple jobs, 
eligibility may become obscured or misunderstood, 
causing individuals to lose out in some cases and 
employers to be exposed to claims and other 
adverse consequences.

Keeping close checks on the needs of the business and the 
basis upon which staff are engaged is more important than 
ever, to risk assess potential liabilities from the outset. 
However, this is not a static duty and should be kept under 
review to avoid later problems. 

What counts as relevant “working hours” for 
calculation purposes? 

Mobile working and homeworking are more prevalent than 
ever and demand for on-call services continues to rise. 
The minimum wage is payable for the worker’s time spent 
working. But disputes can arise over what counts as 
working time, especially in relation to travel, on-call time 
and sleep-over shifts, and the rules vary depending on the 
type of work being done. 

This is an area of the law - and its interpretation - that is 
being scrutinised particularly at present, bringing into 
question some established practices and requiring 
employers to keep on top of developments and HMRC 
guidance if they are to avoid unwitting minimum 
wage breaches.   

Potential pitfalls with annualised hours 
and pay averaging   

The minimum wage regulations were drafted in a way that 
was intended to allow annualised hours and other pay 
averaging arrangements which provide workers with a 
regular wage throughout the year, even though working 
hours may vary. Common examples of such arrangements 
are to meet seasonal and similar fluctuations in demand or 
to suit a worker’s personal circumstances. The legislation is 
complex, however, and an increasing number of employers 
have found themselves inadvertently in breach. Recent 
problem areas include: paying by reference to a weekly 
amount without specifying an annual salary; specifying 
overall weekly hours without more detail as to days of work 
or total annual hours; overtime; shift premiums and 
allowances; bonus pay, fortnightly or four weekly pay 
arrangements and time off in lieu.  

While the regulations are being reformed in 2020 to 
provide employers with greater flexibility and to address 
some of the problem areas, the risks of inadvertent 
technical breaches remain. If the conditions set out in the 
legislation are not met, employers will (for those at or near 
the NMW) likely find themselves in breach, even for 
workers whose pay far exceeds minimum wage rates when 
averaged over the course of a year.

Calculating minimum pay 
for atypical workers

Minimum wage entitlement depends upon the average 
hourly rate of pay for hours worked (or deemed to be 
worked) and is calculated over a relevant reference period 
of work, whether over a working month, week, day or less. 
For casual workers or those without fixed hours, the risks 
for employers of mis-identifying the appropriate reference 
period and underpaying their workers are at their greatest.   

Other areas where errors can occur 

The majority of errors in payment of the minimum wage 
are known to result from a misunderstanding of the NMW 
requirements, rather than deliberate avoidance. For 
example, pay deductions under salary sacrifice schemes 
have led to inadvertent shortfalls. Another frequently 
contested area concerns the cost of work-related tools 
and equipment or required uniform. Employers need to be 
extremely cautious in passing on such expenses where this 
may reduce pay below the minimum wage. They also need 
to be alert to which expenses can legitimately be passed 
on and the evolving HMRC clarifications on uniform 
requirements, etc.  

Damage limitation if mistakes are made

Application of the minimum wage is absolute in the sense 
that, if the law says it applies, it must be paid in full at the 
appropriate rate, at the appropriate time. To this extent, 
HMRC enforcement differs from that for taxation, where a 
degree of discretion can arise. Penalties for underpayment 
of the minimum wage can be considerable, with arrears 
payments going back over a six-year period and fines of up 
to 200% of the shortfall per person (capped at £20,000 
each). It is vitally important that employers are proactive 
and seek to address mistakes as soon as possible, certainly 
before a complaint is raised to HMRC, triggering formal 
investigation. There are also plenty of steps employers can 
undertake in mitigation if problems arise. 

Communications with HMRC

Whilst the minimum pay rules are strict, interpretation of 
how they apply to certain working arrangements is still 
evolving in many cases and this impacts upon how HMRC 
pursues enforcement. Employers who face challenges from 
HMRC must act quickly to collate all relevant information 
and to understand the basis of the alleged underpayment 
and why it believes the allegation is not correct – in practice 
or in legal interpretation. We have extensive experience in 
advising on such issues and assisting in dealing with HMRC.  

We can help you with identifying where and how to apply the 
statutory requirements, understanding your increased 
responsibilities and how to protect against errors or to address 
allegations of underpayment. In particular, we can provide practical, 
legal and strategic advice on:
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