
 

Healthy advice 

Could your permanent health 

insurance policy be 

discriminatory? 

The UK Employment Appeal Tribunal has 

considered whether an employer had 

directly discriminated on the grounds of age 

when an employee’s payments under a PHI 

scheme ceased once he had reached the 

age of 65. 

Please note that while the EAT has used the term PHI throughout 

their ruling, this type of insured benefit is also commonly referred 

to as Group Income Protection. This is a benefit offered to 

employees that provides them with income if they become 

permanently disabled and unable to work in the capacity in which 

they were previously employed.   

What happened? The law 

Mr Pelter was both a director and an employee of 

Buro Four Project Services Ltd (Buro) and, under 

his service agreement with Buro was entitled to 

permanent health insurance (PHI), which was 

expressly stated to be subject to the rules of the 

scheme. The scheme itself stated that, once a 

member of the scheme was incapacitated, the 

terms and conditions of the policy that had been 

in place immediately prior to their incapacity 

would determine the applicable benefit. 

Membership ceased on the earlier of a number of 

events, which included a member attaining the 

“terminal age” of 65. At the time, Mr Pelter’s 

state pension age was also 65.  

In July 2011, Mr Pelter went on sick leave and in 

September that same year he advised Buro that 

he would not return to work. A PHI claim was 

therefore made under the scheme in November. 

He ultimately began receiving payments of 

around £16,000 a month under the scheme. In 

January 2012, Mr Pelter’s state pension age 

increased from 65 to 66. However, the insurer’s 

assessment under the terms of the scheme was 

that, given that the scheme rules had already 

crystalised at the point of Mr Pelter’s incapacity, 

his benefits would still cease at 65.  

In June 2019, Buro gave Mr Pelter notice of 

termination of his employment and Mr Pelter 

brought a claim against Buro in August that year, 

arguing that it was direct discrimination on the 

basis of age for the provision of PHI benefits to 

cease when he reached 65. In 2020, Mr Pelter 

turned 65 and his payments under the scheme 

ceased. 

Mr Pelter’s claim for direct discrimination on the 

basis of age was based on section 13 of the Equality 

Act 2010 (EqA 2010) which states that direct 

discrimination occurs where, because of age, A treats 

B less favourably than A treats or would treat others 

(unless, and this is specific to age discrimination, A 

can show that the treatment is a proportionate 

means of achieving a legitimate aim). Under section 

39(2) of the EqA 2010, employers must not 

discriminate against employees as to, among other 

things, the terms of their employment and receipt of 

any benefits.  

There is however a specific exemption under UK law 

in respect of group insured benefits (including PHI), 

enabling employers to stop offering these at the 

greater of the age of 65 or the state pension age. 

The policy reason behind this provision is to allow 

employers to avoid paying disproportionately large 

insurance premiums in respect of older employees. 

There is not much case law on the application of this 

provision, which is found at paragraph 14 of 

Schedule 9 of the EqA 2010, and this case is 

therefore an important one.  

Mr Pelter argued before the employment tribunal 

that he had been less favourably treated by Buro 

than an employee under 65 who needed PHI benefits 

or, in the alternative, that the detrimental treatment 

was inherently discriminatory on the grounds of age.  

Buro, in defending the claim, relied on paragraph 14 

of schedule 9 of the EqA 2010. They also argued in 

the alternative that any less favourable treatment of 

Mr Pelter was a proportionate means of achieving a 

legitimate aim, being appropriate for staff retention, 

succession planning, fair distribution and 

implementation of benefits and ensuring the smooth 

transition of senior executive roles. 
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What did the courts say? What does this mean for you? 

The employment tribunal in the first instance dismissed Mr 

Pelter’s claim and, on appeal to the Employment Appeal 

Tribunal (EAT), his appeal was likewise dismissed.  

The EAT agreed with Buro that paragraph 14 of Schedule 

9 to the EqA 2010 permits insurance benefits to terminate 

at 65 or state pension age without having to establish that 

doing so was a legitimate aim (as is the usual defence to 

direct age discrimination).  

Importantly, the EAT agreed with the insurer’s 

assessment that the PHI contract in place crystalised on 

Mr Pelter becoming incapacitated (and that this was a 

common position), with the benefit being triggered at that 

stage and effectively freezing the terms and conditions of 

the policy at the point immediately prior to the incapacity. 

Payment of the benefit itself from that point is a matter 

for the insurer and not the employer. The existence of 

different insurance provisions applicable to other 

employees after the policy has crystalised in respect of 

one employee does not entitle an employee already in 

receipt of benefits to those new terms.  

At the time during which Buro provided Mr Pelter with 

access to the scheme, it was lawful per the legislation 

then in place for the benefit to end at 65 and Buro 

therefore did not discriminate against Mr Pelter on the 

basis of his age in that period. 

Some employers have been concerned about the 

applicability of age discrimination legislation and the 

reach of the exemption in paragraph 14 of Schedule 9 

of EqA 2010 for some time, and this case provides 

some useful clarity, confirming that, where an 

employer enters into a scheme with a terminal age 

that is compliant at the time, the employer is under no 

subsequent obligation to update the cover on increase 

of the state pension age where this occurs after the 

entitlements under the policy have crystalised.  

However, employers that provide access to PHI 

schemes should continue to keep them under review, 

particularly where the terms change in respect of 

employees who have not yet started claiming under 

the scheme rules. Furthermore, the judgement itself 

suggests that employers, following existing case law, 

are mere messengers of an insurance policy and 

cannot themselves discriminate in the application of 

the scheme. Employers should be wary of relying on 

this finding however, given the general duties on 

employers not to discriminate, and the EAT suggested 

that were Mr Pelter still employed when the state 

pension age increased, there would have been a 

stronger argument that he should have been 

transferred to a scheme which provided benefits until 

he was 66. 

A benefit consultancy viewpoint 

(provided by Kevin O’Neill, Associate & Consulting Lead Health and Risk at Barnett Waddingham LLP) 

Where an employee’s contract of employment includes the promise of continuance of salary (or a portion of salary) 

in the event of long-term incapacity, then it is critical that the employer makes clear all conditions and requirements 

behind that promise. 

It is important to understand that where the benefit is provided via an insurance policy it is effectively only 

reinsuring that benefit promise.  Should there be a discrepancy between two and a shortfall occurs, then there will 

be an uninsured liability.  Unless made explicitly clear that benefits are provided via a Group Income Protection 

policy and payments are subject to the terms and conditions of that policy, an employer who is unable or unwilling 

to make good a shortfall could leave themselves open to a legal claim. 

It is also vital that where a benefit is provided via an insurance policy that employees are made fully aware that in 

the event of a claim any benefits payable will be based on those terms and conditions insured at the employee’s 

date of first absence. 

Should the terms of the insured policy change during the period of a claim in payment (such as a change in SPA) 

then this will not apply to the claiming employee.  However, if the claim ends and the employee returns to active 

employment (as defined by the insurer) before reaching SPA, then in the event of a further accepted claim a benefit 

will be paid to the new cease age. 

Where an employee reaches the cease age in place at the time of first absence but does not return to work then no 

further benefit is payable. 

We strongly recommend that any contractual promise of incapacity related salary continuance along with any linked 

Group Income Protection policy and employee communications are all reviewed on a regular basis. 
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