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Welcome

In this update Eversheds Sutherland, DMS 
Governance, KPMG in the Cayman Islands and 
Walkers review the current state of Cayman 
Islands’ asset management industry, focusing on 
recent legislative changes and the jurisdiction’s 
response to COVID-19.

“ The Cayman Islands have long 
been the natural destination for 
funds. In recent years, Ireland and 
Luxembourg have made great 
strides and each offers 
compelling alternatives, but 
Cayman has worked hard to 
evolve and keep pace with the 
increasing demands for stronger 
regulation and clearer corporate 
governance. Ultimately it remains 
the preeminent fund domicile”

Ben Watford, Head of Hedge Funds, 
Eversheds Sutherland

By collaborating across different time zones, experiences and areas of 
experience, our contributors offer different perspectives on these 
developments and what this might mean for fund governance, company 
audits and investors in key markets on either sides of the Atlantic.

We have also taken this opportunity to look again at this familiar 
jurisdiction, taking stock of its recent history as we look to a new decade.
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Islands apart
The Cayman Islands’ success as a global financial center 
was cemented in the 20th century and holds strong into 
the 21st. It is the world’s fifth largest financial center, 47 of 
the world’s 50 leading banks have a presence in the 
Cayman Islands, and it has long been a natural home for the 
world’s hedge funds. Roughly two thirds of global hedge 
funds – collectively representing over US$2.3 trillion in 
assets under management – are domiciled in the 
Cayman Islands.¹

The continued dominance of the Cayman Islands in the 
asset management industry is no accident. While its history 
and geography may have furnished the jurisdiction with 
historic ties to the UK and a time zone conducive to US 
business, the attraction of the jurisdiction rests 
predominantly on a strong legal and judicial system based 
on English common law, and a history of effective private 
and public sector cooperation.²

The Cayman 
Islands in 2020

The familiarity of the jurisdiction contributes to its appeal. 
Managers, advisors and investors are all comfortable with 
Cayman structures and the center’s highly developed 
financial industry. In addition, a large body of local service 
providers including fund attorneys, fund accountants and 
auditors, independent directors, fund administrators and 
trustees, offer decades of accumulated expertise. 

This concentration of talent, the jurisdiction’s familiarity and 
a respected regulatory regime continues to set the Cayman 
Islands apart from less-specialized jurisdictions.

Atlantic tensions 
However, this does not mean that the Cayman Islands has 
been immune from recent shocks. High profile scandals, 
such as the Panama papers leaks of 2016, undermined the 
reputation of tax-neutral financial centers generally. More 
recently, the European Union (“EU”) announced on 18 
February 2020 that the Cayman Islands was being moved 
to Annex 1 of the EU’s list of ‘non-cooperative jurisdictions 
for tax purposes’. The move appeared to be a technical 
issue arising out of apparent delay in enacting legislation 
relating to collective investment vehicles (“CIVs”).

This abrupt re-designation was not anticipated by the wider 
industry. The Cayman Islands’ Government and the islands’ 
financial sector have demonstrated a strong commitment 
to addressing financial crime in recent years, and various 
legislative measures have been put in place to meet global 
standards. We cover the impact of some of these laws and 
related regulatory developments under ‘Regulatory 
Updates’ in this report. Following the implementation of the 
Economic Substance law in 2018, the Organization for 
Economic Co-operation and Development and United 
Nations’ (“OECD”) Forum on Harmful Tax Practices 
concluded that the domestic legal framework is in line with 
the standard and therefore “not harmful” (the highest 
possible rating). 

What is more, the Cayman Islands had already passed 
legislation to address the EU’s specific concerns with 
Cayman CIVs on 31 January 2020 (in the form of the Private 
Funds Law and the Mutual Funds (Amendment) Law). Both 
laws came into force on 7 February 2020, however this 
proved too late for the EU Code of Conduct Group’s review 
meeting on 4 February. Apparently, it was this body’s 
recommendation that spurred the decision to move the 
Cayman Islands to Annex 1 later that month. 

This dispute has been overshadowed by the unprecedented 
impact of the coronavirus (“COVID-19”). As a key financial 
center, the Cayman Islands is not immune to the economic 
shocks that have accompanied this pandemic. It is likely to 
feel the bite of the coming recession brought on by a 
whiplash halt to ‘business as usual’ across the world. 
However, while COVID-19 and the EU’s backlisting have 
both shaken investor sentiment in the first few months of 
2020, the Cayman Islands government and financial 
services industry is rising to meet these challenges.

“ The strong working relationship 
between the local resident 
directors, the local law firms and 
the Cayman Islands Monetary 
Authority has enabled the Cayman 
Islands to maintain its position as 
the domicile of choice for offshore 
hedge funds.”

Amber Ramsey, Executive Director, DMS

“ Due to the technical nature of the 
alleged failure to have appropriate 
measures in place relating to 
economic substance in the area of 
CIVs, it is fully expected that the 
Cayman Islands will be removed 
from Annex 1 at the earliest 
available opportunity.”

Caroline Heal, Walkers

1 https://cayman.finance/digitalmagazine 

2 https://scholarship.law.tamu.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1022&context=facscholar
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On the front foot: addressing  
the EU’s concerns
The Cayman Islands Government has signaled its firm 
intention to seek removal from the blacklist by October 
2020 (the earliest possible date). There is clear precedent 
for such a re-classification – Bermuda and the Bahamas 
have both been added and subsequently removed from 
Annex 1 – and with requested legislative changes already in 
place, the Cayman Islands Government can point to a clear 
record of cooperation. If the Cayman Islands manages to 
secure its removal from Annex 1, it will also avoid falling 
in-scope of the bloc-wide defensive measures put forward 
by the EU Code of Conduct Group and scheduled for 
adoption by all member states by June 2021. 

Luxembourg has already taken steps in this direction with 
the 30 March Draft Law n°7547, which – if adopted in its 
current form – would deny the tax-deductibility interest or 
royalties, accrued or paid or due to entities or people 
established in Annex 1 jurisdictions. However, exemption to 
the non-deductibility rules will apply if the entity requesting 
a deduction can demonstrate that the transaction resulting 
in the payments of interest or royalties is put in place for 
valid reasons which reflect economic reality; an exclusion 
which should cover most transactions made in the asset 
management space (though the burden of proof will fall on 
the taxpayer in question). Assuming the Cayman Islands 
secures its removal from Annex 1 in October, it should avoid 
falling in scope of the Draft Law, as it will only take effect 
from January 2021.

Inclusion of the Cayman Islands on Annex 1 will have 
limited or no direct immediate consequences for investors 
or clients using Cayman Islands structures. It is important to 
stress that most member states already apply many (if not 
all) of EU Code of Conduct Group’s proposed measures for 
non-double tax treaty jurisdictions, or tax neutral 
jurisdictions (such as the Cayman Islands). As a result, a 
continent-wide uptake of new defensive measures in the 
next few months is not anticipated.  

Where individual member states do not institute specific 
legislative blocks, EU investors can continue to invest and 
be marketed to as normal. 

EU requirements for mandatory reporting in respect of 
certain cross-border arrangements (“DAC 6”) means that 
tax deductible payments made by an EU entity to an 
‘associated entity’ in a low tax or zero tax jurisdiction are 
reportable in certain cases, with reporting to commence 
later in 2020 (at the present time this is 1 October, but the 
exact date is currently subject to COVID-19 extensions). 
The requirement to report such payments is broader if the 
associated entity is listed in Annex 1, however, the detail of 
DAC 6 is left to local implementing law. 

Funds hoping to raise capital in Europe may also find that 
the Annex 1 listing bars access to EU development funding. 
Of course, on an informal basis this has been true for 
Cayman-domiciled funds for some time.

Responding to the pandemic
The Cayman Islands’ Ministry of Financial Services has 
introduced a series of relief measures targeting the 
jurisdiction’s financial services industry. Many of these take 
the form of extensions to reporting deadlines; we have 
summarized these revisions under ‘Deadline changes due 
to COVID-19’ later in this report. At the same time, the 
private sector has demonstrated a resilience across all 
sectors of financial industry in the Cayman Islands. 

In spite of these efforts, it is clear that the asset 
management industry has not escaped the wider global 
downturn. In DMS Governance’s recent survey, 
approximately three-quarters of managers expressed some 
concerns around pricing for February and/or March. This 
was due mostly to significant illiquidity in certain assets 
relative to the previous period, and approximately 25% of 
managers had considered, or are considering, overriding 
the Administrator for some part of their February/
March NAV.3 

This figure is striking, particularly given that 90% of 
managers considering this course of action have not 
previously overridden the Administrator’s mark.

Understandably, investors are looking to managers for 
reassurance. Three quarters of surveyed managers had 
received requests for increased performance updates and 
most now had agreements in place to provide at least 
weekly updates to investors. Just under a third of managers 
reported requests for specialized information or 
reinforcement in writing of certain rights. Clear 
communication was deemed to be particularly important 
when subscription or redemption activity occurs during 
volatile periods or periods where pricing data deteriorates. 

Certain sectors have been badly affected by this pandemic, 
including travel, leisure, retail, real estate, credit/direct 
lending and those with less liquid and more esoteric 
strategies. However, opportunities remain for those who 
have access to liquidity and extra capital, particularly given 
the attractive pricing seen in some markets. Some 
industries are likely to thrive during this crisis, technology 
being one clear example, especially as it relates to online 
communication platforms, delivery and other convenience 
platforms (healthcare being a key area of focus). Distressed 
debt acquisitions are expected to exhibit an upturn too and 
DMS has observed a marked increase in new fund launches 
activity across this area.

As fund raising continues across particular sectors, due 
diligence functions are adapting to the realities of social 
distancing. With allocators and managers relying more on 
virtual meetings, the importance of third-party verifications 
and reference checks has understandably increased.

“ We have been in close contact 
with all our managers since end of 
February and through March to 
ensure we are up to speed on the 
status of each fund, specifically 
focusing on funds with less liquid 
strategies or exposures to sectors 
significantly affected by the 
pandemic. We have seen handful 
of managers to impose temporary 
suspensions of NAV calculation 
and investor dealings until they are 
able to ascertain the situation with 
more clarity. The message from 
many managers was that in times 
such as these we see an initial 
impulsive reaction from investors 
creating something close to a “run 
on funds” and as the market 
volatility settles a bit and 
government assurances kick in, 
many investors tend to revise their 
prior actions and withdraw or 
reduce the initial 
redemption requests.”

Ivana Faltysova, Managing Director 
at DMS Governance

3 breakdown; 75% credit, 20% derivatives, 5% equities in markets that have been suspended or delisted
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The last two years has seen significant legislative developments in 
the Cayman Islands and the jurisdiction has kept up this pace of 
change into the first few months of 2020. In the section that follows 
we examine each of these developments in turn, focusing 
particularly on the impact recent legislative changes have had on 
fund managers and their investors. 

The Mutual Funds (Amendment) Law, 2020 

Summary
The Mutual Funds (Amendment) Law, 2020 (the 
“Amendment”) was enacted on 7 February 2020 and 
amends the primary law which regulates open-ended 
hedge funds in the Cayman Islands: the Mutual Funds Law 
(2020 Revision) (the “Mutual Funds Law”). The 
Amendment effectively removes what is commonly known 
as the ‘fifteen investor exemption’, which permitted funds 
with 15 or fewer investors to avoid registration as a mutual 
fund, subject to certain conditions. 

What does this mean for Cayman Asset 
Managers? 
Funds currently relying on the fifteen investor exemption 
will need to register with the Cayman Islands Monetary 
Authority (“CIMA”) and, where these funds have master 
funds established in the Cayman Islands, these master 
funds may also be required to register.  
The directors of any such funds and master funds are also 
required to be individually registered or licensed under the 
Directors Registration and Licensing Law, 2014 (as 
amended) prior to the registration of such funds and 
master funds. 

The Private Funds Law, 2020

Summary
Enacted on 7 February 2020, the Private Funds Law, 2020 
(the “Private Funds Law”) introduced the regulation of 
‘private funds’ in the Cayman Islands. Under the Private 
Funds Law, private funds must register with CIMA. 

What is a private fund? 
The Private Funds Law applies to private funds. For these 
purposes that means any company, including Limited 
Liability Companies (“LLCs”), unit trust, or partnership that 
offers or issues or has issued investment interests, the 
purpose or effect of which is the pooling of investor funds 
with the aim of enabling investors to receive profits or gains 
from such entity’s acquisition, holding, management or 
disposal of investments, where both:

 – the holders of investment interests do not have 
day-to-day control over the acquisition, holding, 
management or disposal of the investments

 – the investments are managed as a whole by or on 
behalf of the operator of the private fund, directly  
or indirectly

The relevant exemptions
The Private Funds Law includes a substantial list of ‘non-
fund arrangements’ which are excluded from the definition 
of private funds and therefore outside of the scope of the 
Private Funds Law altogether. The full list of ‘non-fund 
arrangements’ is set out in the schedule to the Private 
Funds Law,⁵ but includes the following which will be of 
particular interest to fund managers:

 – securitization special purpose vehicles

 – officer, manager or employee incentive, participation 
or compensation schemes

 – separately managed accounts

 – holding vehicles

 – structured finance vehicles

 – preferred equity financing vehicles

 – sovereign wealth funds

 – single family offices 

In addition, funds with a single investor will be out of scope 
of the requirements, as they do not involve pooling of 
investor funds.

What does this mean for Cayman Islands 
asset managers? 
A private fund may not commence its business unless it has 
submitted an application for registration with CIMA. It must 
submit this application within 21 days of accepting capital 
commitments from investors for the purposes 
of investments.

The registration application will require the filing of certain 
prescribed details.

To the extent any of the information submitted on the initial 
registration changes materially, or if the private fund 
changes the location of its registered office or principal 
office, the private fund will be required to file the details of 
this change with CIMA within 21 days of the change. These 
are similar to the existing obligations on CIMA-registered 
hedge funds.

4 Mutual Funds (Fees) (Amendment) Regulations, 2020 (the “Regulations”). 5 A link to which can be found here 
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As is the case with CIMA-registered hedge funds, private 
funds will be required to have their accounts audited 
annually by a CIMA approved auditor. As a transitional 
provision, the Cayman Islands Government have confirmed 
that private funds are required to submit audited accounts 
for the 2020 financial year within six (6) months of their 
financial year-end. Private funds with a financial year end 
that falls between 7 February 2020 to 31 July 2020 will be 
granted an additional three months in which to file their 
audited accounts.

In addition, a private fund will be required to submit an 
annual return each year to CIMA in the prescribed form. 

Private funds will be required to:

i.     have appropriate and consistent procedures for the 
purposes of proper valuations of their assets (carried out 
at least annually)

ii.   appoint a custodian to hold custodial fund assets and 
verify the fund holds title to other fund assets, and keep a 
record of those assets (although a fund may notify CIMA 
that it is neither practical nor proportionate to do so, 
having regard to the nature of the fund and the type of 
assets it holds)

iii.  appoint a person to monitor their cash flows. In addition, 
private funds that regularly trade securities or hold them 
on a consistent basis will be required to maintain a 
record of the identification codes of these securities and 
shall make this record available to CIMA upon request. 
The records must include the ISINs where available, or 
an alternative identification code or legal entity identifier 
of the issuer of the relevant securities

It is likely that many private equity managers will avail of the 
ability to conduct these functions internally, to the extent 
required and subject to certain requirements. In certain 
cases, CIMA will have the power to require funds to have 
the relevant function verified by an appropriately 
professionally qualified independent third party. 

The Private Funds Law includes a range of new powers for 
CIMA, modelled on CIMA’s existing powers applicable to 
hedge funds that it regulates. The operative provisions of 
the Private Funds Law are supported by penalties on funds 
and, in some cases, their operators that fail to comply.

Updates to the Registers of Members of 
Cayman Islands Companies 

Background
The Companies Law (as amended) (the “Companies Law”) 
requires every company to keep a register of members 
containing the names and addresses of the members of the 
company and, in the case of a company having a capital 
divided into shares, a statement of the shares held by each 
member. This statement must distinguish each share by its 
number (so long as the share has a number) and confirm 
the amount paid, or agreed to be considered as paid on the 
shares of each member. The register must also contain the 
date on which any person was entered on the register as a 
member and the date on which any person ceased to be 
a member.

What has changed?
In line with the Companies (Amendment) Law, 2019 (the 
“Companies Law Amendment”), which was enacted on 8 
August 2019, the register of members must also confirm 
the number and category of shares held by each member. It 
must also state whether each relevant category of shares 
held by a member carries voting rights under the articles of 
association of the company, and if so, whether such voting 
rights are conditional. 

For these purposes “voting rights” means rights to vote at 
general meetings of the company on all or substantially all 
matters. In other words, where a shareholder has the right 
to vote only on certain matters, the right will not be 
regarded as a “voting right.” For an entity that does not have 
general meetings at which matters are decided by the 
exercise of voting rights, the rights conferred upon 
shareholders or members are equivalent to those of a 
person entitled to exercise voting rights in a company. 

A voting right is conditional where the voting right arises 
only in certain circumstances. If a shareholder only has a 
right to vote at general meetings of the company on all or 
substantially all matters only in certain circumstances, the 
voting right will be conditional.

6 A link to which can be found here 

“ The introduction of the 
Private Funds Law represents 
an alignment of law and best 
market practice for private 
funds, which is expected to 
benefit fund managers as 
well as investors and 
regulators. The requirements 
of the Private Funds Law 
should largely reflect what 
fund managers are already 
doing in practice, so 
registration should have little 
practical impact to the 
operations of a private fund.”

Amber Ramsey, Executive Director, DMS
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When did these rules come into force? 
A company which was incorporated or registered after 8 
August 2019 was required to comply by 7 November 
2019. A company which was already incorporated or 
registered as at 8 August 2019 was required to comply by 
7 February 2020. 

Economic Substance Regime

Background
The International Tax Co-Operation (Economic 
Substance) Law, 2018 is the latest in a series of steps by 
the Cayman Islands to meet its commitment as an 
Inclusive Framework member under the OECD’s global 
Base Erosion and Profits Shifting initiative. It also reflects 
the Cayman Islands’ commitment to meet new EU 
requirements modelled after Base Erosion and Profits 
Shifting Action 5. 

The Law was passed on 21 December 2018 with an 
effective date of 1 January 2019 for newly formed entities 
in 2019. 

Since enactment, Cayman entities have been in the 
process of assessing the applicability and action required 
to meet the provisions of the Law. Each Cayman entity 
must consider if it is a “relevant entity” which earns 
relevant income from conducting “relevant activities.” 

What is classified as a relevant entity? 
Relevant entities include Cayman Islands companies, 
LLCs and limited liability partnerships (“LLPs”). Under the 
current ES Law and Guidance Notes (v3.0), there are 
three notable exceptions to the relevant entity definition 
including limited partnerships, investment funds and 
entities which are tax resident outside of the Cayman 
Islands. 

The investment fund definition includes special purpose 
vehicles (“SPVs”) and other intermediary entities under 
the fund, but not an entity that itself is the ultimate 
investment, such as a portfolio company in a private 
equity structure. Most Cayman fund vehicles, hedge or 
private equity, will be precluded from being a relevant 
entity. Furthermore, it is our observation that the current 
industry practice will classify General Partnership entities 
which earn incentive or performance fees (not 
management fees) as investment funds.

For an entity to qualify as a tax resident outside of the 
Cayman Islands, it must be subject to corporate income tax 
on all its income with respect to the relevant activity. 
Satisfactory evidence supporting the assessment of the 
entity’s corporate income tax liability will be required to be 
provided to the Cayman Tax Information Authority. It was 
also clarified in the Guidance Notes that where an entity 
has elected to be a “disregarded entity” for US income tax 
purposes and has a US corporate parent, the Authority will 
consider the entity to be a tax resident outside of the 
Cayman Islands. 

What is classified as a relevant activity?
A classified relevant entity must then consider if the entity is 
carrying on a relevant activity. The relevant activities include 
banking business, distribution and service center business, 
financing and leasing business, fund management business, 
headquarters business, holding company business, 
insurance business, intellectual property business, or 
shipping business. 

The Economic Substance Test requires that that the entity 
must satisfy the following three factors:

1.  the entity conducts Cayman Islands core-income 
generating activities (“CIGA”)

2.  the entity is directed and managed in an appropriate 
manner from Cayman

3.  the entity must have regard to the level of relevant 
income derived from the relevant activity carried out in 
the Cayman Islands. The Guidance Notes (v3.0) provide 
CIGA elements for each relevant activity, additionally, 
there has been sector specific guidance now provided in 
the Guidance Notes (v3.0) for all nine relevant activities

Fund management business is defined in the Economic 
Substance Law as the business of managing securities as 
set out in paragraph three of Schedule 2 to the Securities 
Investment Business Law, 2020 Revision. Managing 
securities means managing securities belonging to another 
person in circumstances involving the exercise 
of discretion.
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For the asset management industry, ‘fund management 
business’ will impact a number of Cayman Islands 
investment fund structures (those having a Cayman 
manager entity that is not physically located in the Cayman 
Islands). This is a common structure for UK and Asian asset 
managers and as a result, most Cayman managers are 
being required to restructure and/or consider what 
activities must be put in place to meet the Economic 
Substance Test. Outsourcing some, or all of, an entity’s 
relevant activities, is allowable under the Economic 
Substance Law. However, it is important to note that “the 
relevant entity must be able to demonstrate that it has 
adequate supervision of the outsourced activities and, to 
satisfy the Economic Substance Test, that those Cayman 
Islands CIGA are undertaken in the islands.” The Guidance 
Notes (v3.0) clarify that if a relevant entity is not able to 
satisfy the ES Test for a head of CIGA due to it having 
outsourced the CIGA to a foreign service provider (for 
example, an investment manager resident in the US, UK or 
Hong Kong) then the relevant entity should not receive the 
relevant income for this activity. Additionally, Relevant 
Entities outsourcing their core income-generating activities 
(“CIGA”) must have the outsourced service provider verify 
their authenticity to the Cayman TIA within thirty days. 

The Guidance Notes (v3.0) provide more clarity on CIGA for 
Fund Management Business. For example, decisions 
regarding the acquisition, disposal or trading of investments 
need to be taken in the islands by an investment 
committee, board of directors or equivalent to meet the 
CIGA of “taking decisions on the holding and selling of 
investments”. The complexity of activities to meet the 

Economic Substance Test will vary considerably between a 
high frequency trading hedge fund and private equity funds. 
Practically, we expect that some managers having a 
Cayman manager entity which is in scope of the Economic 
Substance Law, may be challenged to outsource activities 
to service providers on island to sufficiently meet the 
Economic Substance test without a significant annual 
expenditure.

What is an Economic Substance 
Notification?
Economic Substance Notification is required for every 
Cayman Islands company, LLC, LLP, and foreign 
incorporated companies registered under the Companies 
Act. The Economic Substance Notification must be 
submitted prior to each entity’s Annual Corporate Return 
and renewal of their corporate license with the Cayman 
Islands General Business Registry. Although investment 
funds are not relevant entities, Cayman entities that meet 
the investment fund definition will still be required to 
complete an Economic Substance Notification annually. A 
helpful Economic Substance Notification Decision Tree and 
Economic Substance Notification Reference Document 
have been published and are accessible on the Cayman 
TIA website. 

On 25 March 2020 the Register of Companies and the 
Department for International Tax Cooperation extended the 
deadline of the Economic Substance Notification from 31 
March 2020 to 30 June 2020. The extension applied to all 
companies, including LLCs and foundation companies, but 
has now expired. Although there is no penalty for a missed 
Economic Substance Notification, it is important to note 
that the submission remains a prerequisite for Cayman 
companies to successfully file their Annual Corporate 
Return. Failure to file and pay the annual filing fee may 
result in monetary penalties, as well as a strike off from the 
Companies’ Registrar in the Cayman Islands. Any 
outstanding filings should be made as soon as possible to 
avoid incurring penalties.

What do I need to know about the Annual 
Economic Substance Report ?
Cayman entities that are conducting a relevant activity must 
submit an annual report beginning in 2020. The Economic 
Substance Notification and Economic Substance Report 
will be filed annually with the Cayman TIA. The Economic 
Substance Law provides that, “the report must be made 
within twelve months after the last day of the end of each 
financial year of the relevant entity commencing on or after 
1 January 2019.” For example, an entity subject to the Law 
with a 31 December calendar year-end will be required to 
file the 2019 Economic Substance Report by 31 
December 2020.

Willful neglect of compliance of the law may result in fines 
ranging from KYD 10,000 (year one) to KYD 100,000 (year 
two), plus possible court-ordered strike off.
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A late filing penalty of KYD 5,000 (approximately US$ 6,250) 
will apply and an additional penalty of KYD 500 
(approximately US$ 625) for each additional day the 
Economic Substance Report remains late.

The Economic Substance Report has not been released by 
the Cayman TIA, however it is anticipated the report and 
further guidance will be released towards the end of Q3 
2020.

Beneficial Ownership Regime

Background
The Cayman Islands introduced its Beneficial Ownership 
Regime in 2017. This requires all Cayman Islands exempted 
companies and LLCs to establish non-public beneficial 
ownership registers unless they fall within an exemption. In 
a funds context, fund vehicles will generally be exempt on 
the basis they are regulated by CIMA, or are managed, 
arranged or administered by an ‘approved person’⁷, 
however other exemptions may apply. Exempt entities are 
required to submit an annual confirmation of the basis for 
exemption.

What has changed?
In terms of updates, the Cayman Islands Registrar (the 
“Registrar”) has recently imposed a new requirement with 
respect to the regime and has tied compliance to the ‘good 
standing’ status of each company. In summary, as a 
prerequisite to making the usual annual filings and payment 
of fees with the Registrar in January of each year, each 
company must ensure it has completed its beneficial 
ownership filing (carried out by each company’s registered 
office provider). Any company which fails to do so will not 
be able to submit its annual filing, and therefore will fall into 
bad standing with the Registrar (and consequently will not 
be able to obtain a certificate of good standing). 

From 15 May 2020, all in-scope entities will need to include 
all holders of 25% or more (rather than in excess of 25%) of 
the shares and/or voting rights on the beneficial ownership 
register of the entity.

The Registrar has launched a new online portal in order to 
accommodate beneficial ownership filings.

Anti-Money Laundering Regime 

Background 
The Cayman Islands recently enacted amendments to its 
anti-money laundering, counter-financing of terrorism , 
proliferation financing and financial sanctions requirements 
(“AML”), which have been driven by developments in global 
standards. in particular, those of the Financial Action Task 
Force , and the implementation of the analysis of the 
Caribbean Financial Action Task Force in its Mutual 
Evaluation Report. 

These amendments will not impact overall arrangements 
made by Cayman Islands entities to comply with the AML 
Regulations (as defined below) but bring clarity on a 
number of topics. The new 2020 revision of the Anti-
Money Laundering Regulations (the “AML Regulations”) 
consolidates amendments made during 2019 and was itself 
amended on 5 February 2020. On 5 June 2020, CIMA 
issued revised Guidance Notes on the Prevention and 
Detection of Money Laundering, Terrorist Financing and 
Proliferation Finance in the Cayman Islands.

What does this mean for fund managers?
Since 5 August 2020, Cayman Islands financial services 
providers, including investment funds (“FSPs”), must assess 
for themselves whether a given country has a low degree of 
risk of money laundering and terrorist financing, making it a 
“low risk country”. Previously, it was possible to rely on the 
Cayman Islands Anti-Money Laundering Steering Group’s 
list of countries deemed to have equivalent legislation to 
the Cayman Islands (“equivalent jurisdiction”) to 
determine whether simplified due diligence could be 
applied to a given customer or investor (referred to as an 
“Applicant for Business” or an “Applicant”). 

When assessing country risk, an FSP (or in practice its 
administrator or other AML service provider) shall take 
account of factors set out in the AML Regulations and 
“credible sources,” including reports published by the 
Financial Action Task Force , International Monetary Fund, 
World Bank and OECD. While this change will require FSPs’ 
processes to be updated and documented, it is likely to be 
of assistance especially to FSPs which are part of global 
groups. There is no change to the simplified due diligence 
provisions except that instead of needing to be located in 
an equivalent jurisdiction, the Applicant will need to be 
located in a low risk country.

7 ‘Approved person’ means a person or a subsidiary of a person that is (a) regulated, registered or holding a license in the 

Cayman Islands under a “regulatory law”; (b) regulated in an equivalent legislation jurisdiction that is included in the list published in the 

Cayman Islands Gazette and referred to in regulations 22(d) and 23(1) of the Anti-Money Laundering Regulations (as amended); or (c) 

listed on the Cayman Islands Stock Exchange or an approved stock exchange in Schedule 4 of the Companies Law.

An eligible introducer’s assurances must now include 
confirmation of the identity of the Applicant and of its 
beneficial owners. As discussed above, instead of needing 
to be located in an equivalent jurisdiction, the eligible 
introducer or nominee will need to be located in a low risk 
country. This change will require FSPs’ processes (in 
practice, those of its administrator or other AML service 
provider) to be updated to ensure that if the FSP wishes to 
rely on written assurances, these are in line with the 
updated prescribed content in the AML Regulations. 

Where there is a need to determine an Applicant’s beneficial 
owners, the beneficial ownership threshold for corporate 
individuals and partnerships in-line with the AML 
Regulations remains unchanged at, and has now been 
firmly confirmed to be, 10% in all cases.

Since February 2020, the Guidance Notes on the 
Prevention and Detection of Money Laundering and 
Terrorist Financing have included updated guidance on 
‘Assessing Risk and Applying a Risk Based Approach’, 
‘Targeted Financial Sanctions’ and ‘Ongoing Monitoring’. 

There were also updates to the guidance on ‘Virtual Asset 
Service Providers’ and, in September 2019, on ‘Countering 
Proliferation Financing’. The section on ‘Assessing Risk and 
Applying a Risk Based Approach’ now provides additional 
clarity and reminds FSPs to ensure they have a documented 
risk assessment in place, bearing in mind that this risk 
assessment of the money laundering, terrorist financing 
and proliferation financing risks faced by the FSP is separate 
to the FSP’s risk rating of specific Applicants. 

The section on ‘Sanctions Compliance’ now includes a 
supplemental section on ‘Targeted Financial Sanctions’, 
which provides additional clarity on what policies and 
procedures FSPs should have in place to ensure 
compliance. However, the underlying obligations relating 
to sanctions are not new. The section on ‘Ongoing 
Monitoring of Business Relationships’ now provides 
additional clarity and reminds FSPs of the need to conduct 
ongoing monitoring on relationships to the extent 
reasonably warranted by money laundering, terrorist 
financing and proliferation financing and sanctions-related 
risks. The new section on ‘Countering Proliferation 
Financing’, added in line with developments in global 
standards, provides guidance for FSPs on identifying any 
proliferation financing risks and on systems and controls to 
prevent, detect and report them. 

Deadline changes due to COVID-19
In light of the impact that COVID-19 has had on the 
world, various Cayman Islands governmental authorities, 
such as the Registrar and CIMA, have issued notices 
regarding changes and concessions in relation to certain 
Cayman Islands filing requirements and deadlines. These 
continue to demonstrate the Cayman Islands 
Government’s unwavering commitment to support 
business continuity of the financial services industry in 
light of the COVID-19- pandemic.

With respect to the Registrar, these included:

– an extension to the deadline for companies, limited 
liability companies and foundation companies to 
complete their annual returns and economic 
substance filings. The deadline was extended to 30 
June 2020, and penalties for failure to file came into 
force on 1 July 2020 

– a confirmation that the Registrar will accept 
affidavits or other documents that have been 
notarized or certified online or utilizing audio-video 
technology

– a one-month extension for the submission of 
beneficial ownership filings came into effect on 23 
March 2020 and expired on 20 April 2020

With respect to CIMA, these included:

– a relaxation of the requirement to file a notarized 
affidavit with the submission of an application for 
registration as a regulated mutual or private fund. 
Written confirmation from an operator of a fund will 
be accepted instead

– a relaxation of the requirement to file certified 
resolutions with an application to de-register a 
fund. Uncertified resolutions will be accepted 
instead
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A new decade
COVID-19 seems certain to dominate events over the next 
few months, but in the longer-term the pandemic may act 
as a catalyst for pre-existing trends. In particular, we are 
anticipating an increased focus on Environmental, Social 
and Governance (“ESG”) concerns. While the ‘E’ 
(environment) in ESG has traditionally received the most 
attention and will continue to be a key area of focus as the 
world pivots to confront a longer-term threat, social and 
corporate governance issues are likely to rise in 
prominence in the wake of this pandemic. While 2008 was 
largely a market failure that became a crisis in government, 
COVID-19 is a socio-economic crisis, with massive 
implications for the way we live and the way we organize 
the world economy. As António Guterres, the Secretary 
General of the United Nations, stated on 31 March: “the 
recovery from the COVID-19 crisis must lead to 
a different economy.”

Investors may well respond by exerting bottom-up pressure 
on managers to reform governance practices and their 
investment approach in the wake of this pandemic, even as 
the world’s regulators introduce more penalties and 
incentives to influence investing practices from above. The 
Cayman alternative investment fund industry is ahead of 
the curve in some respects - a strong tradition of 
promoting good corporate governance for its funds, 
including the extensive use of independent directors and 
administrators, stand out as clear examples of best practice. 
In the short-term, we can be confident that companies with 

the most effective corporate governance practices have a 
better chance of surviving and exiting the coming recession 
stronger. However, this does not mean that the asset 
management industry can afford to stand still.

The pressure on managers to adapt is nothing new. 
Fortunately, the strong partnership between effective 
regulators, a strong service industry and the internationally 
respected legal framework which brought the Cayman 
Islands to prominence, leaves it well placed to adapt to a 
changing world. The prompt and effective response to the 
EU’s blacklisting, together with the comprehensive 
program of regulatory reform, underlines this flexibility. 

These qualities may now be more important than ever to 
investors and mangers alike. In the wake of COVID-19 we 
anticipate that the move toward more protectionism 
(already evident pre-crisis) will accelerate. Against this 
backdrop, the vital role tax-neutral jurisdictions play in the 
frictionless movement of capital is thrown into stark relief. 
The low interest rate climate seems likely to persist as 
governments continue or expand fiscal stimulus measures 
which were never fully wound down in the wake of 2008. 
New strategies, new financial products and an innovative 
hedge industry are likely to be in high demand as investors 
look for better returns in a world of low interest rates. And 
as more investors turn to hedge funds we expect more new 
ventures to turn to the Cayman Islands. Ultimately, Cayman 
vehicles remain one of the most tax efficient and cost-
effective ways of accommodating investors from all over 
the world.
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Contacts

Ben Watford
Partner, Head of Hedge Funds, UK

T: +44 207 919 0841 
M: +44 782 525 6268
benwatford@eversheds-sutherland.com

Christopher Carroll 
Associate 

christopher.carroll@walkersglobal.com

David Conen
Partner, Head of Tax 
KPMG in the Cayman Islands

T: +1 345 914 4356
dgconen@kpmg.ky

Catherine Houts 
Director, Tax 
KPMG in the Cayman Islands

T: +1 345 914 4308
catherinehouts@kpmg.ky

Ivana Faltysova
Managing Director

T: +1 345 749 2515 
M: +1 345 925 0048
ifaltysova@dmsgovernance.com

Amber Ramsey
Executive Director

T: +1 345 749 2428 
M: +1 345 326 3299
aramsey@dmsgovernance.com

Caroline Heal
Partner

T: +1 345 814 4621 
M: +1 245 525 9455
caroline.heal@walkersglobal.com

Hughie Wong
Partner

T: +44 20 7220 4982 
M: +44 78 2736 8432
hughie.wong@walkersglobal.com

Erin Panton
Associate

T: +1 345 814 4579 
M: +1 345 936 4579
erin.panton@walkersglobal.com

Welcome The Cayman Islands 
in 2020

Regulatory 
updates

Looking 
forward

Contact

22 23

Helping you navigate the changes
Cayman Islands funds update 2020



eversheds-sutherland.com
© Eversheds Sutherland 2020. All rights reserved. 
Eversheds Sutherland (International) LLP is part of a global legal practice, operating through 
various separate and distinct legal entities, under Eversheds Sutherland. For a full description 
of the structure and a list of offices, please visit www.eversheds-sutherland.com.
DTUK003335_09/20


	Welcome
	The cayman islands in 2020
	Regulatory updates
	looking forward
	Contacts

	Button 11: 
	Button 12: 
	Button 6: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 6: 
	Page 11: 
	Page 12: 

	Button 7: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 6: 
	Page 11: 
	Page 12: 

	Button 8: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 6: 
	Page 11: 
	Page 12: 

	Button 9: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 6: 
	Page 11: 
	Page 12: 

	Button 10: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 6: 
	Page 11: 
	Page 12: 

	Button 13: 
	Button 14: 
	Button 15: 
	Button 1: 
	Page 5: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 

	Button 2: 
	Page 5: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 

	Button 3: 
	Page 5: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 

	Button 4: 
	Page 5: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 

	Button 5: 
	Page 5: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 

	Button 16: 
	Button 17: 
	Button 18: 
	Button 19: 
	Button 20: 
	Button 22: 
	Button 23: 
	Button 24: 


