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Introduction 

We have compiled a list of frequently asked questions about the implications for UK and EU financial 
services firms of the end of the Brexit transition period and the coming into force of the Trade and Co-

operation Agreement (“TCA”), the free trade agreement between the UK and the EU. For financial 
services, it was clear from fairly early on in the Withdrawal Agreement negotiations that any deal was 
going to contain precious little for financial services and that the sector was facing a hard Brexit, even if 
there was an eventual deal for trade. 

It is fortunate that in face of the challenge, the financial services sector was in general well advised, used 
to managing change and planning for contingencies and, for the most part, had the resources to prepare 
for an end to the UK’s membership of the EU’s internal (single) market for services. Nevertheless, the 

end of passporting and adapting to the fragmentation of what was once a single market imposes costs on 
financial services firms in terms of money, time and lost opportunities. While these are balanced by 

opportunities as the UK transitions from a local to a global focus, understandably, firms must first to 
come to terms with the new normal. 

For those EU financial services firms which want to continue to sell into the UK this has generally meant 
notifying the relevant UK authorities of their intention to participate in the UK’s various temporary 
permissions and transitional regimes, under which they can transition to becoming fully authorised in the 

UK over time. For those UK financial services firms which want to continue to sell into the EU, the 
timetable has been shorter as firms have in general needed to set up fully authorised subsidiaries before 
the end of the Brexit transitional period came to an end on 31 December 2020. 

While the UK and EU start with essentially the same financial services regulations, we are already seeing 
differences in approach to those rules, for instance, in respect of the finding of third country financial 
services regulations as equivalent and thus easing cross-border trade. On 1 January 2021 the UK made 

more findings of equivalence in respect of the US than the EU has made in respect of the entire world in 
over a decade of having equivalence regimes as part of its financial services regulations. 

See our client briefings: 

– The UK-EU trade deal and the end of the Brexit transitional period: things asset management firms 
should think about 

– Ten things for asset managers to note about the end of the transitional period 

– Ten further things for asset managers to note about the end of the transitional period 

– Financial services: the rights of UK and EU financial services firms before and after the end of the 
Brexit transitional period 

– Making the complex clear – The UK and EU draft FTAs and the final TCA compared 

  

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/uk-eu-trade-deal-asset-management-301220
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/uk-eu-trade-deal-asset-management-301220
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/Ten-things-asset-managers-end-transitional-period_130820
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/10-further-things-for-asset-managers-about-end-of-TP_141020
https://www.eversheds-sutherland.com/documents/services/financial/FS-firms-before-after-TIP.pdf
https://www.eversheds-sutherland.com/documents/services/financial/FS-firms-before-after-TIP.pdf
https://www.eversheds-sutherland.com/documents/services/financial/comparison-FTA-vs-TCA.pdf
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EU/EEA 

In respect of the financial services regulation discussed in this briefing, the key parts of the EU regulatory 
framework have been adopted by the EEA and so the rights and obligations arising under those 

provisions generally apply to EEA member states as well. For brevity and simplicity we only refer to the 
EU in this briefing. 

 

Original EU legislation and UK onshored 

EU legislation 

At the end of the Brexit transitional period the EU (Withdrawal) Act 2018 onshored EU financial services 
regulation into UK law to ensure continuity and to avoid there being huge gaps in the UK regulatory 

framework. This onshored legislation is subject to amendments under various statutory instruments 
which, in the most part are intended to fix deficiencies and gaps in the onshored legislation without 
effecting any change of policy. 

Although the onshored UK versions of EU legislation referred to in these FAQs are essentially the same as 
the EU versions, for certainty, where we refer to a UK version of the legislation we preface it with “UK” 
and where we refer to an EU version, we preface it with “EU”. 

 

Frequently asked questions 

1. What was in the Trade and Co-operation Agreement for 
Financial Services? 

There is very little in the TCA for financial services. 

See our table “Making the complex clear – The UK and EU draft FTAs and the final TCA compared”. 

The following parts of the TCA confer rights in respect of financial services on the parties: 

– UK financial services firms can set up subsidiaries in the EU (and vice versa) subject to meeting all 
relevant rules (SERVIN.2.2) 

– EU to treat UK financial services firms equally to EU firms (and vice versa) (SERVIN.2.3 and .3.4) 

– Regulators’ decisions on authorisations for supply of a financial service must be made within a 
reasonable time period (SERVIN.5.5) 

– Prudential carve out permitting both parties to take such steps as they think necessary for the 

protection of investors, depositors, policy-holders or persons to whom a fiduciary duty is owed by the 
financial services supplier or to ensure the integrity and stability of the Party’s financial system 

(SERVIN.5.39) 

– UK financial services firms can provide new financial services to the EU on the same terms as EU 
firms (and vice versa) (SERVIN.5.42) 

– Mutual access to each other’s clearing and payment systems (SERVIN.5.44) 

– No cross-retaliation by suspending financial services parts of the TCA for breaches of other parts of 
the TCA (Article INST.24) 

  

https://www.eversheds-sutherland.com/documents/services/financial/comparison-FTA-vs-TCA.pdf
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Parts of the TCA which don’t apply to financial services: 

– Ability to improve the services chapter (SERVIN.1.4) 

– Standard World Trade Organisation (“WTO”) General Agreement on Trade in Services (“GATS”) 

most favoured nation (“MFN”) provisions which would allow the UK to request the right to match any 
better terms for financial services as the EU might agree under other trade deals (and vice versa) are 
specifically excluded (SERVIN.2.4 and .3.5) 

– No requirement for financial services fees to be reasonable or transparent (SERVIN.5.6) 

– UK and EU government bodies free to discriminate on nationality when awarding certain financial 

services contracts (Part 2, Heading 1, Title XI, Article 4.2) 

Overall, the TCA does little to improve the position on cross-border trade in financial services from that 
which prevails under WTO, and, in respect of MFN provisions, actually delivers less than GATS. The TCA 
doesn’t even include an agreement to establish a forum for financial services regulatory dialogue, 
something which the EU conceded in its recent trade deal with Japan. 

2. Has passporting between the UK and the EU ended? 

Yes. 

The passporting which permitted financial services firms authorised to conduct certain kinds of business 
in their home state to conduct the same business in other EU member states subject to notifying the FCA 
and adhering to certain mandatory rules of that member state has come to an end. UK financial services 
firms are now treated as third country firms in the EU and vice versa. 

There are no restrictions on UK financial services firms conducting business in the three constituent parts 
of the UK, England and Wales, Scotland and Northern Ireland. Gibraltar (which under EU rules was 
treated as part of the UK) has separate arrangements with the UK which will permit cross-border financial 
services trade between the UK and Gibraltar to continue on the same basis as before the end of the 
Brexit transitional period until the end of 2021, at which time new arrangements intended to facilitate 
and ease ongoing cross-border financial services trade between the UK and Gibraltar will be introduced. 

3. Can UK financial services firms establish in the EU and vice versa? 

Yes, but not on a passported basis. 

The TCA preserves the right of establishment for all UK firms, including financial services firms, in the EU 
and vice versa and that the UK and EU will treat each other’s firms exactly as they would treat their own. 
This means that a UK firm seeking to set up in Germany must comply with all relevant EU and German 
laws, while a French firm seeking to set up in the UK must comply with all relevant UK laws. In practice, 

for financial services firms this means seeking and obtaining full authorisation from the relevant national 
competent authorities. 

While in some circumstances it may be possible for a branch to obtain the necessary authorisation, the 
more stable and sustainable approach will be to set up a subsidiary. Further, while a branch of a UK 
financial services firm would only be able to operate in a single EU member state, a subsidiary of a UK 
firm, once authorised in one EU member state, would be able to exercise passporting rights within the 
EU. 

4. Will equivalence fill the gap left by the loss of passporting? 

No. 

The various equivalence regimes in the UK and EU financial services regulations will not fill the gap left by 
passporting because: 

They are inadequate, collectively and individually 

There are 59 equivalence regimes spread across the UK and EU financial services regulations covering 
various aspects of financial services. For convenience they are usually grouped. The UK groups the 
regimes into 32 categories, while the EU groups the regimes into 28 categories. Collectively the 
equivalence regimes cover only parts of the range of financial services. Retail banking, wholesale lending 
and business to business lending are excluded entirely. Where individual equivalence regimes apply the 
way in which they operate might make it easier for a subsidiary to operate, but will not make it possible 
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to operate without one. For instance, there is an equivalence regime relating to regulatory capital for 

insurance companies. If the EU were to find the UK equivalent for the purposes of that regime, a UK 
insurer would be able to satisfy some of the regulatory capital requirements of its EU subsidiary by 
reference to the capital reserves of the UK parent. But it would still need a fully authorised EU subsidiary 
to do insurance business in the EU.  

The UK has not found the EU equivalent across the board 

The UK Government’s policy is that the UK’s financial services markets should be open, transparent and 
well regulated. Accordingly it has found the EU to be equivalent in respect of 28 of 32 categories of 
equivalence regime. However, it has not found the EU equivalent in respect of the derivatives trading 
obligation in Article 28(4) UK MiFIR or the share trading obligation in Article 25(4)(a) UK MiFID, although 
one of the UK temporary recognition regimes recognises EU central counterparties (“CCPs”) on which 
derivatives contracts are traded until the end of 2021. 

The EU may not find the UK equivalent save for certain temporary equivalence findings 

So far the EU has only made temporary equivalence findings in respect of the UK central securities 

depository (for six months) and the UK CCPs (for 18 months). In both cases it has been at pains to stress 
that these are one-off findings of equivalence and will not be extended. The EU has said it will only make 
findings of equivalence in respect of the UK if it is in its interests to do so. With current EU policy being to 
drive the financial services provided to EU persons from the UK onshore to the EU, it is feasible that it 

may not make any findings of equivalence in respect of the UK.  

Even if made, an equivalence decision can be withdrawn on 30 days’ notice without cause 

All findings of equivalence can be withdrawn on 30 days’ notice without cause. The EU has previously 
withdrawn an equivalence finding in favour of Switzerland in respect of the share trading obligation in 
Article 25(4)(a) EU MiFID despite Switzerland having made no change to the relevant financial services 
regulations. The EU withdrew its equivalence finding with the intention of pressuring Switzerland to sign 
up to an entirely unrelated trade agreement. 

5. Will the proposed UK and EU MoU on discussing financial services 
regulatory co-operation fill the gap? 

No. 

While the first of the joint declarations that the UK and the EU made alongside the TCA commits the UK 
and the EU to “agree to establish structured regulatory cooperation on financial services” that 
arrangement will be “without prejudice to the unilateral and autonomous decision-making process of each 
side”, which in practice means little more than a talking shop. There were hopes that the UK and EU 
might form a financial services committee which would have been a forum for negotiation in respect of 
the making and withdrawal of equivalence decisions and thus give a greater certainty to the equivalence 
regimes, however, the text of the declaration makes it clear that won’t be the case. 

6. What equivalence decisions has the UK made? 

The UK has made a broad range of equivalence decisions in respect of the EU/EEA and a further 32 
countries and territories. 

There are 59 equivalence regimes spread across the UK and EU financial services regulations covering 
various aspects of financial services. For convenience these are usually grouped. The UK groups the 

regimes into 32 categories, while the EU groups the regimes into 28 categories. 

The UK Government’s policy is that the UK’s financial services markets should be open, transparent and 
well regulated. Accordingly it has found the EU to be equivalent in respect of 28 of 32 categories of 
equivalence regime. 

The UK Government has also found various aspects of 32 other countries and territories financial services 
regulations equivalent to UK regulations, finding the USA alone equivalent in respect of 21 categories of 
equivalence regime, which is more equivalence findings in respect of one nation in one month than the 

EU has made in respect of the entire world in nearly a decade. The UK Government has set out its 
equivalence decisions in a table. Below, our summary table looks at some key equivalence decisions in 
respect of some larger financial services centres. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/948105/EU-UK_Declarations_24.12.2020.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/933501/Table_of_UK_Equivalence_Decisions.xlsx
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/933501/Table_of_UK_Equivalence_Decisions.xlsx
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Since publishing the table, the UK Government has made a further finding of equivalence in respect of 

Switzerland which will allow the trading of UK shares on Swiss stock exchanges to be treated as 
complying with the share trading obligation in Article 25(4)(a) UK MiFID, effective from 3 February 2021. 

In a statement to the House of Commons Chancellor of the Exchequer Rishi Sunak said, 

“Our approach here is simple: we will use equivalence when it is in the UK’s economic interests to 

do so taking a technical, outcomes-based approach that prioritises stability, openness, and 
transparency. 

“And, of course, we now have the freedom to build new, deeper financial services relationships with 
countries outside the European Union.” 

On the same day as the statement, HM Treasury’s published a Guidance Document for the UK’s 
Equivalence Framework for Financial Services, setting out the basis on which the UK will make 
equivalence findings. 

Equivalence Regime EU/EEA Jersey, 

Guernsey, 
IoM 

Switzerland Hong 

Kong 
Singapore USA 

UK Credit Requirements 
Regulation: 

      

– credit institutions 
(Art 107(4)) 

      

– exchanges (Art 107(4))       

– investment firms 
(Art 107(4)) 

      

– internal models (credit 
institutions) 
(Art 142(2)) 

      

– internal models 
(investment firms) 
(Art 142(2)) 

      

UK Credit Rating Agencies 
Regulation (Art 5(6)) 

      

UK EMIR:       

– Regulated markets 
(Art 2a) 

      

– Recognition of third 
country CCPs (Art 25) 

      

UK Benchmarks Regulation 

– equivalence of legal and 

supervisory framework 
(Art 30) 

      

UK MiFIR – derivatives 
trading obligation 
(Art 28(4)) 

      

UK MiFID – share trading 
obligation (Art 25(4)(a)) 

  From 
03/02/2021 

   

  

https://www.gov.uk/government/speeches/chancellor-statement-to-the-house-financial-services
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/933506/Guidance_Document_on_the_UK_s_Equivalence_Framework.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/933506/Guidance_Document_on_the_UK_s_Equivalence_Framework.pdf
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7. What equivalence decisions has the EU made? 

The EU has made two temporary equivalence decisions: 

Central counterparties (“CCPs”) 

ESMA made an equivalence decision recognising the three UK CCPs, ICE Clear Europe Limited, LCH 
Limited, and LME Clear Limited, as temporarily eligible to provide their services in the EU as third country 
CCPs (“TC-CCPs”) for 18 months from 1 January 2021 until 30 June 2022. ESMA has stated that this 
temporary equivalence decision will not be extended and that it expects market participants to migrate 
their Euro denominated derivatives trades to EU CCPs in accordance with the derivatives trading 
obligation in Article 28 (4) EU MiFIR no later than that 30 June 2022. 

Central securities depository (“CSD”) 

ESMA made an equivalence decision recognising the UK CSD, Euroclear UK & Ireland Limited, as 
temporarily recognised as a third-country CSD (“TC-CSD”) for 6 months from 1 January 2021 to 30 June 
2021. ESMA has stated that this temporary equivalence decision will not be extended and that it expects 

market participants, mostly Irish corporates, to migrate their Euro denominated securities to EU CSDs in 
accordance with the share trading obligation in Article 25(4)(a) EU MiFID no later than 30 June 2021. 

Despite its undertaking in the Political Declaration issued jointly by the UK and EU in January 2020 
alongside the Withdrawal Agreement to make an assessment of the UK’s financial services regulatory 

framework for the purposes of making equivalence decisions by the end of June 2020, the EU has failed 
to make any further equivalence decisions yet. 

8. Will the EU make any further equivalence decisions and, if so, when? 

Probably not and we may know more in March 2021. 

In the Political Declaration issued jointly by the UK and EU in January 2020 alongside the Withdrawal 

Agreement the EU undertook to make an assessment of the UK’s financial services regulatory framework 
for the purposes of making equivalence decisions by the end of June 2020. The EU has still not yet 
completed its assessments. 

Its most recent explanation for not having done so was given in the Commission’s Questions & Answers: 
EU-UK Trade and Cooperation Agreement, issued alongside the TCA on 24 December 2020, in which it 
said, 

“The Commission has assessed the UK’s replies to the Commission’s equivalence questionnaires in 
28 areas. A series of further clarifications will be needed, in particular regarding how the UK will 
diverge from EU frameworks after 31 December, how it will use its supervisory discretion regarding 
EU firms and how the UK’s temporary regimes will affect EU firms. For these reasons, the 
Commission cannot finalise its assessment of the UK’s equivalence in the 28 areas and therefore 
will not take decisions at this point in time. The assessments will continue.” 

Those three factors involve processes not events. Divergence will occur over time (see FAQ 20 “Are the 

UK and EU going to diverge on financial services regulation?” below). How the UK uses its regulatory 
discretion regarding EU firms will emerge and evolve over time, as will how the temporary permissions 
regimes affect EU firms. These factors have a sufficiently uncertain frame of reference and timeframe so 
as to permit the Commission reasons to put off making equivalence decisions indefinitely. 

Elsewhere, the Commission has suggested that it may be in a position to make decisions by March 2021, 
around the time that the UK and the EU are meant to conclude a memorandum of understanding 
(“MoU”) on financial services regulatory co-operation. However, on past performance it is unlikely that 

the Commission will meet any self-imposed deadline.  

In the Q&A the Commission added, 

“The Commission has taken note of the UK’s equivalence decisions announced in November, 
adopted in the UK’s interest. Similarly, the EU will consider equivalence when they are in the EU’s 
interest.” 

  

https://www.esma.europa.eu/press-news/esma-news/esma-recognise-three-uk-ccps-1-january-2021
https://www.esma.europa.eu/press-news/esma-news/esma-recognise-euroclear-uk-ireland-limited-eui-after-brexit-transition-period
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840656/Political_Declaration_setting_out_the_framework_for_the_future_relationship_between_the_European_Union_and_the_United_Kingdom.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840656/Political_Declaration_setting_out_the_framework_for_the_future_relationship_between_the_European_Union_and_the_United_Kingdom.pdf
https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_2532
https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_2532
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9. What transitional arrangements for financial services has the UK made? 

The UK has introduced a range of temporary recognition, permission and authorisation regimes. 

The temporary regimes are intended to smooth the transition for EU financial services firms which market 

to, sell to and operate in the UK and ensure that they can continue to operate while making the 
necessary arrangements and obtaining the relevant authorisations.  

 Regime Period 

CCPs Temporary Recognition Regime 1 year 

CSDs Transitional Regime 6 months 

Contract run-off Financial Services Contracts 
Regime (“FSCR”) 

5 years for non-insurance 
contracts 

15 years for insurance contracts 

Credit rating agencies (“CRAs”) Temporary Recognition Regime 1 year 

Data service reporting providers 

(“DRSPs”) 
Temporary Authorisation Regime 1 year 

Electronic money institutions 
(“EMIs”) 

Temporary Recognition Regime 1 year 

Firms Temporary Permission Regime 
(“TPR”) 

Up to 3 years depending on 
landing slot 

Funds Temporary Marketing Permission 
Regime (“TMPR”) 

Up to 3 years depending on 
landing slot 

Payment institutions (“PIs”) Temporary Recognition Regime 1 year 

Trade repositories (“TRs”) Temporary Recognition Regime 1 year 

The TPR 

The Temporary Permissions Regime (“TPR”) allows EEA-based firms which were passporting into the UK 
at the end of the transition period (31 December 2020) to continue operating in the UK within the scope 
of their previous passport permission for a limited period after the end of the transition period. Firms 
must have notified the FCA that they wanted to join the TPR 31 December 2020. 

During the limited TPR period, these firms must seek full authorisation by either or both the PRA and the 
FCA (as the case may require) to continue to access the UK market. On 31 December 2020, the FCA 
published a series of new directions, notifications and forms, which firms will need to use now the Brexit 
transition period has ended. Firms should not apply for authorisation or variation of permission in the UK 
until specifically directed to do so by the FCA (i.e. during their allocated ‘landing slot’). 

The TMPR 

The Temporary Marketing Permissions Regime (“TMPR”) allows certain EEA-based funds which were 

passporting into the UK at the end of the Brexit transition period to continue to be marketed in the UK in 
the same manner as they were before the Brexit transition period ended. Funds must have notified the 
FCA that they wanted to join the TMPR before the end of the Brexit transition period. 

Funds can take advantage of the TMPR for a limited period while seeking UK recognition to continue to 
market in the UK. As mentioned above, in line with FCA’s direction, fund managers should not submit an 
application under section 272 of FSMA for recognition of a fund in the UK’s TMPR until specifically directed 

to do so by the FCA, i.e. during their allocated ‘landing slot’. 

The FSCR 

The Financial Services Contracts Regime (“FSCR”) permits EU financial services firms which entered into 
contracts with UK resident persons prior to the end of the Brexit transitional period to continue to 
services those contracts for a period of period of 5 years for non-insurance contracts and 15 years for 
insurance contracts. Unlike the TPR and TMPR, the FSCR will not allow EU firms to undertake any new 
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business in the UK. The FSCR will provide that a firm is able to carry on a regulated activity only where it 

is necessary for the performance of a pre-existing contract. 

The FCSR does not apply to firms in the TPR or funds in the TMPR, but it will apply to the outstanding 
contracts of firms and funds which fail to secure or do not apply for full authorisation under the TPR and 
TMPR. 

See our client briefing and flowcharts: 

– Key considerations for firms and funds in the FCA’s temporary permissions regime 

– Flowchart for firms 

– Flowchart for funds 

– Flowchart on the options, next steps, requirements and processes for the marketing of funds into the 
UK from 1 January 2021 

10. What transitional arrangements for financial services has the EU made? 

None. 

The EU made it clear all along that it would not put in place any temporary transitional arrangements and 
once the UK left the regulatory ambit of the EU, as it did on 31 December 2020, UK financial services 
firms would be treated as third country firms. The EU was open that UK financial services firms which 
wanted to continue to sell into the EU internal (single) market would need to set up subsidiaries and seek 
full authorisation in an EU member state. 

And that is what those UK financial services firms for which it was economically viable to set up EU 

subsidiaries by and large did. Indeed, we helped many financial services clients to restructure their 
businesses precisely to ensure that they could continue to operate in the UK and the EU after the end of 
the transition period. 

11. What transitional arrangements for financial services have EU member 
states made? 

A handful of EU member states have put in place some limited transitional arrangements. 

Cyprus 

On 22 December 2020, the Cypriot national competent authority, CySEC announced the establishment of 
a temporary permissions regime (“TPR”) for UK firms providing MiFID II services in Cyprus. Those UK 
financial services which gave notice of intention to participate in the TPR before the end of the TIP on 31 

December 2020 do not have to have a physical presence in Cyprus in order to provide investment 
services and investment activities solely to professional clients and eligible counterparties based in 
Cyprus during the TPR. The TPR runs until 31 December 2021. At the end of the TPR, UK firms in the TPR 
will only be able to continue to provide such investment services if they have established a branch or 
subsidiary in Cyprus and obtained the relevant authorisations. 

France 

The AMF has adopted various transitional measures. 

In respect of eligible assets for equity savings plans (PEA) and equity savings plans intended for the 
financing of SMEs and mid-tier enterprises (PME-ETI PEA) the transitional measures provide for a nine-
month transition period until 30 September 2021, during which the following continue to be eligible 
assets for PEA and PME-ETI PEA: 

– securities issued by UK companies acquired before 31 December 2020 

– securities issued by UK companies which fell within the PEA limit of 75% of PEA assets being invested 

in collective investment undertakings (CIUs), provided that these CIUs were eligible assets as at 
31 December 2020 

– units or shares of UK UCITS acquired before 31 December 2020 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/Key-considerations-TPR_140120
https://www.eversheds-sutherland.com/documents/services/financial/tpr-firms.pdf
https://www.eversheds-sutherland.com/documents/services/financial/tpr-funds.pdf
https://www.eversheds-sutherland.com/documents/services/financial/tpr-flowchart-19.pdf
https://www.eversheds-sutherland.com/documents/services/financial/tpr-flowchart-19.pdf
https://www.amf-france.org/en/news-publications/news/full-effect-brexit-1-january-2021-impact-asset-management-sector


Answering your questions 
FAQs for Financial Services from the TCA 

11 

In respect of retail private equity investment funds (FCPR), retail venture capital funds (FCPI) and retail 

local investment funds (FIP) the AMF has adopted temporary measures intended to help market 
participants to restructure illiquid asset portfolios without undue haste and in the best interests of their 
investors, while giving investors the time to make considered changes to their investments. 

Italy 

By a decree dated 31 December 2020 (which will be formalised as statute law in due course), CONSOB 
introduced a transitional regime which permits those UK financial services firms and banks which applied 
for authorisation by CONSOB or the Bank of Italy prior to the end of the TIP to continue to operate in 
Italy pending obtaining authorisation, subject to certain limitations. 

During this grace period – from 1 January 2021 until the earlier of obtaining authorisation or 30 June 
2021 – these intermediaries are not permitted to enter into new contracts or modify existing ones. UK 
investment service providers must ensure clients have adequate information on the effects of Brexit. 

Should a UK financial services firm be declined for authorisation or not obtain authorisation during the 
grace period they will have three months to wind down their activities and return funds to their clients. 

The clients of UK financial intermediaries which operate in Italy through the establishment of branches 
will be protected both by the Italian compensation scheme and by the Italian alternative dispute 
resolution system (“ACF”). 

Luxembourg 

The CSSF has recognised UK supervision and authorisation rules as equivalent to Luxembourg rules to 
enable UK firms to take advantage of Luxembourg’s third-country regime to provide investment services, 
investment activities or ancillary services to eligible counterparties and professional clients without 
setting up a branch in Luxembourg. 

Notwithstanding the absence of an EU equivalence decision under Article 47(1) MiFIR, in Luxembourg, a 
third-country firm can provide investment services, investment activities or ancillary services in 
Luxembourg to eligible counterparties and professional clients per se without setting up a branch in 

Luxembourg, subject to conditions set out in Circular CSSF 19/716 (as amended by Circular CSSF 
20/743). 

In order to comply with the third country regime, a third-country firm must be subject to supervision and 
authorisation rules that are deemed equivalent by the CSSF to those laid down by the Luxembourg Law 
of 5 April on 1993 on the financial sector, as amended. The purpose of Regulation 20-09 is to recognise 
the UK supervision and authorisation rules as equivalent and allow UK firms to benefit from the third-
country regime in Luxembourg. 

See our client briefing “CSSF: The UK deemed equivalent in Luxembourg for the application of third-
country regime under MiFIR”. 

Norway 

MiFID services provided to professional investors and qualified counterparties by passporting into Norway 
prior to the end of the TIP are permitted to continue under temporary Brexit regulations until 
31 December 2022. 

There are simplified procedures for UK UCITS and UK AIFMs with non-EEA AIFs currently passporting to 

Norway which want to apply for an Article 42 marketing license. If those applications were made prior to 
6 December 2020, they can continue marketing pending the outcome of the Article 42 application. 

UK insurers passporting into Norway are permitted to renew existing polices with Norwegian customer 
after the end of TIP but cannot contract with new customers. 

Identification of British individuals for the purposes of transaction reporting under Article 26 MiFIR, must 
now be made using a passport number rather than UK National Insurance Number. 

Portugal 

UK Funds which were passported in Portugal under the UCITS/AIFM Directive prior to the end of the TIP 
which notify the CMVN in accordance with Annex III of Decree-Law no. 106-/2020 within three months of 
the end of the TIP (by 31 March 2021) may continue to be marketed in Portugal. 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/cssf-lux-311220
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/cssf-lux-311220
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Spain 

Under the Royal Decree Law 38/2020 of 29 December (the “Royal Decree Law”) financial services 
contracts entered into prior to the end of the TIP between UK financial services firms and persons 
resident in Spain remain valid and UK firms can continue to service those contracts until 31 December 
2021 without any additional authorisation from the CNMV provided that they do not: 

– enter into new contracts 

– substantially amend the contracts 

– provide new services or alter the essential obligations of the parties 

– engage in regulated activities when servicing contracts 

The Royal Decree Law also provides for a transitional period until 30 June 2021 during which UK firms 
can take the steps required to terminate or assign contracts entered into prior to the end of the TIP, 
including those which they cannot service under the Royal Decree Law to entities duly authorised to 

provide financial services in Spain. 

For details of the position in each EU member state see our guide “Helping you through changing times – 
Our European Brexit tracker for financial services institutions”. 

12. Can UK firms delegate to EU firms? 

Yes. 

Article 20 UK AIFMD applies to alternative investment fund managers (“AIFMs”) and Article 13 UK UCITS 
Directive applies to UCITS management companies (“ManCos”). In order for UK AIFM or UK ManCo to 

delegate to an EEA firm under UK AIFMD or the UK UCITS Directive, a cooperation agreement must be in 
place between the UK and the relevant EU member state regulator (national competent authorities or 
“NCAs”). The FCA has cooperation agreements in place with each NCA. 

Any delegation must be in line with general regulatory requirements and client consent may be necessary 
to hold assets outside the UK. 

In the introduction to the HM Treasury’s Review of the UK funds regime: A call for input, the UK 
government policy in respect of delegation is described thus: 

“The government remains completely committed to supporting portfolio delegation from and to the 
UK as a means to promote market efficiency, investor choice and to reflect the international nature 
of financial markets.” 

13. Can EU firms delegate to UK firms? 

Yes, but. 

Article 20 EU AIFMD applies to alternative investment fund managers (“AIFMs”) and Article 13 EU UCITS 
Directive applies to UCITS management companies (“ManCos”). In order for EU AIFM or EU ManCo to 
delegate to a UK firm under EU AIFMD or the EU UCITS Directive, a cooperation agreement must be in 
place between the relevant EU member state regulator (national competent authorities or “NCAs”). Each 
NCA has a cooperation agreement in place with the FCA. 

Any delegation must be in line with general regulatory requirements and client consent may be necessary 
to hold assets outside the EEA. 

However, ESMA has blown hot and cold on delegation during the Brexit negotiations, most recently 
becoming far colder and calling for a review of the practice and consideration to be given to more 
detailed regulation of delegation in the ESMA response to the AIFMD consultation, 

“ESMA sees merit in providing additional legislative clarifications in the AIFMD and UCITS 
frameworks with respect to delegation and substance requirements. Such clarifications could be 
provided in line with the delegation and substance-related guidance provided in the ESMA opinion 

to support supervisory convergence in the area of investment management in the context of the 
United Kingdom withdrawing from the European Union.” 

https://www.eversheds-sutherland.com/documents/services/financial/fs-brexit-tracker.pdf
https://www.eversheds-sutherland.com/documents/services/financial/fs-brexit-tracker.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/955542/REVIEW_OF_THE_UK_FUNDS_REGIME_-_CALL_FOR_INPUT.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-32-551_esma_letter_on_aifmd_review.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-45-344_opinion_to_support_supervisory_convergence_in_the_area_of_investment_management_in_the_context_of_the_united_kingdom_withdrawing_from_the_european_union.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-45-344_opinion_to_support_supervisory_convergence_in_the_area_of_investment_management_in_the_context_of_the_united_kingdom_withdrawing_from_the_european_union.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-45-344_opinion_to_support_supervisory_convergence_in_the_area_of_investment_management_in_the_context_of_the_united_kingdom_withdrawing_from_the_european_union.pdf
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“Further legal clarifications on the maximum extent of delegation would be helpful to ensure 

supervisory convergence and ensure authorised AIFMs and UCITS management companies 
maintain sufficient substance in the EU.” 

For now, EU firms can delegate to the UK subject to AIFMD and the UCITS Directive, however, further 
restrictions may be coming. 

For details of the position in each EU member state see our guide “Helping you through changing times – 
Our European Brexit tracker for financial services institutions”. 

14. Can UK financial services firms continue to service existing EU clients? 

In most cases no. 

There is no EU wide temporary transitional regime, so the starting point is that UK financial services firms 

can only service existing EU clients to the extent that providing that service does not constitute a 
regulated activity in the relevant EU member state. In most EU member states, most lifecycle events 
which require the servicing of existing financial services contracts constitute regulated activities and 

therefore, unless the UK firm has the relevant authorisations, carrying out that servicing will potentially 
expose it to civil and criminal liability. 

Some EU member states have put in place some limited temporary run-off regimes. 

For details of the position in each EU member state see our guide “Helping you through changing times – 

Our European Brexit tracker for financial services institutions”. 

15. Can UK financial services firms rely upon reverse solicitation? 

Yes, but… 

Genuine reverse solicitation is legal under Article 42 EU MiFID, which provides limited exemptions under 
which third country firms (in this instance UK firms) with no established branch in the EU can provide 

new services to EU clients, if the client has initiated the contact “at its own exclusive initiative”. This right 
is further protected by the terms of Article CAP.3.1 TCA which provides, 

“Each Party shall allow … the free movement of capital for the purpose of liberalisation of 
investment and other transactions as provided for in Title II [Services and Investment] of this 
Heading.” 

However, Recital 111 of EU MiFID II provides,  

“Where a third-country firm solicits clients or potential clients in the Union or promotes or 
advertises investment services or activities together with ancillary services in the Union, it should 
not be deemed as a service provided at the own exclusive initiative of the client.” 

EU member state regulators (national competent authorities or “NCAs”) will consider every means of 
communication used by a UK firm to determine whether it has solicited, promoted or advertised its 
investment services or activities, or its financial instruments to clients or potential clients in the EU. 
Those means of communication include: 

– press releases 

– internet advertisements 

– brochures 

– phone calls 

– face to face meetings 

Even if a UK firm aims its communications only at non-EU clients and potential clients, in practice it may 
be difficult for a UK firm relying upon reverse solicitation to demonstrate that it has not communicated 
with an EU client. 

Further ESMA has issued a statement warning UK firms against engaging in “questionable practices” in 

relation to reverse solicitation. ESMA reports that UK firms are “trying to circumvent MiFID II 
requirements by including general clauses in their Terms of Business or through the use of online pop-up 
‘I agree’ boxes whereby clients state that any transaction is executed on the exclusive initiative of the 

https://www.eversheds-sutherland.com/documents/services/financial/fs-brexit-tracker.pdf
https://www.eversheds-sutherland.com/documents/services/financial/fs-brexit-tracker.pdf
https://www.eversheds-sutherland.com/documents/services/financial/fs-brexit-tracker.pdf
https://www.eversheds-sutherland.com/documents/services/financial/fs-brexit-tracker.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2509_statement_on_reverse_solicitation.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-2509_statement_on_reverse_solicitation.pdf
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client.” ESMA suggests that these terms and statements are not true reflections of the state of affairs 

between UK firms and current or potential EU clients. 

See our client briefing “ESMA statement on UK firms relying upon reverse solicitation for the provision of 
services to current and potential EU clients”. 

16. Can EU/EEA financial services firms continue to service existing 

UK clients? 

Yes. Right now, they can do so under the various temporary transitional regimes and the Financial 
Services Contracts Regime (“FSCR”). The HM Treasury’s Review of the UK funds regime: A call for input 

proposes reforms to UK funds regulation which will open up further opportunities for EU/EEA financial 
services firms. 

Available right now 

Temporary transitional regimes 

Firms and funds in the various temporary recognition, permission and authorisation regimes can continue 
to service existing UK clients under existing contracts and, depending upon the relevant temporary 
regime, they may be able to write new business, which is possible under the Temporary Permission 

Regime (“TPR”) and the Temporary Marketing Permission Regime (“TMPR”), see FAQ 9 “What 
transitional arrangements for financial services has the UK made?” above. 

FSCR 

The Financial Services Contracts Regime (“FSCR”) permits EU financial services firms which entered into 
contracts with UK resident persons prior to the end of the Brexit transitional period to continue to 
services those contracts for a period of 5 years for non-insurance contracts and a period of 15 years for 
insurance contracts. Unlike the TPR and TMPR, the FSCR will not allow EU firms to undertake any new 

business in the UK. The FSCR will provide that a firm is able to carry on a regulated activity only where it 
is necessary for the performance of a pre-existing contract. 

The FCSR does not apply to firms in the TPR or funds in the TMPR, but it will apply to the outstanding 
contracts of firms and funds which fail to secure or do not apply for full authorisation under the TPR and 

TMPR. 

Overseas Persons Exclusion 

The Overseas Persons Exclusion (“OPE”) is an exclusion from the authorisation requirement which 
applies to “overseas persons” under article 72 of the Regulated Activities Order (“RAO”). The OPE applies 
to a range of regulated activities, including dealing in investments as principal and arranging deals in 

investments,1 and agreeing to do those activities.2 

An ‘overseas person’ is defined as a legal person who carries on certain regulated activities (including an 
activity that would be regulated but for the exclusion in article 72 of the RAO) but who does not do so, or 

offer to do so, from a permanent place of business in the UK. 

 
1  The exclusion in article 72 of RAO applies, in specified circumstances, to the following regulated activities: 

i. Dealing in investments as principal or agent  

ii. Arranging deals in investments  

iii. Operating a multilateral trading facility (MTF) or organised trading facility (OTF)  

iv. Advising on investments  

v. Arranging, entering into or administering regulated mortgage contracts  

vi. Arranging, entering into and administering regulated home reversion and home purchase plans, and sale 
and rent back agreements 

2  The exclusion in Article 72 of RAO also applies, in specified circumstances, when agreeing to carry on any of the 

following regulated activities: 

i. Arranging deals in investments  

ii. Managing investments  

iii. Assisting in the administration and performance of a contract of insurance 

iv. Safeguarding and administering investments  

v. Sending dematerialised instructions 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/ESMA-statement-UK-relying-on-reverse-solicitation-for-EU-clients_190121
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/ESMA-statement-UK-relying-on-reverse-solicitation-for-EU-clients_190121
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/955542/REVIEW_OF_THE_UK_FUNDS_REGIME_-_CALL_FOR_INPUT.pdf
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The rules around the OPE are complex and firms generally take legal advice before relying upon the 

exclusion. 

Exceptions to the Financial Promotions Order (“FPO”) 

A financial promotion is any invitation or inducement to engage in investment activity. In simplistic 
terms, the financial promotions restriction (section 21 of FSMA) sets out that a financial promotion must 

be made or approved by an authorised person, unless the communication falls under one of the 
exemptions listed in the FPO. Accordingly, this allows unauthorised persons to make financial promotions, 
where the content is approved by an authorised person. 

The key exemptions for overseas firms include: 

– communications made to “investment professionals”, including authorised persons, exempt persons, 
governmental/international organisations, and other persons for whom it is reasonable to expect 

them to carry out the relevant activity on a regular basis 

– communications relating to deposit-taking (other than structured deposits), so long as any written 

communication is accompanied by information on the deposit-taker’s regulatory status in its home 
state and any home state dispute resolution and deposit-protection scheme. A follow up 
communication made within a year of such a communication is also permitted 

– communications regarding securities and derivatives business which are made only to ‘high net 
worth’ companies, unincorporated associations, and trusts 

The FPO links in with the OPE, as one of the bases on which the OPE applies is when the overseas person 
deals with the UK person through a “legitimate approach”. A legitimate approach is where the overseas 
person is approached by a UK person and that approach has not been solicited, or where the overseas 
person solicits the UK person in a way which does not contravene the financial promotions restriction 

(e.g. by relying on an exemption in the FPO or have the financial promotion approved by a UK authorised 
person). 

The concept of legitimate approach is similar to the concept of reverse solicitation under Art 42 MiFID. 

Proposed reforms 

Investment services equivalence under Title VIII of the Markets in Financial Instruments Regulation 
(“MiFIR”) 

The UK onshored the EU third-country equivalence regime for investment firms in MiFIR Title VIII. The 

UK government’s Financial Services Bill, currently before Parliament, updates the MiFIR Title VIII 
provisions as a step towards the UK beginning to make positive determinations in respect of third 
countries. 

The Title VIII regime enables overseas firms to perform investment activities and provide investment 
services to eligible counterparties and per se professional clients (which are all defined terms under MiFID 
II) on the basis of registration with the FCA, rather than authorisation in the UK. 

Title VIII is interlinked with the OPE. There is considerable overlap between the activities covered by Title 
VIII and the OPE. However, the different conditions mean they are not fully substitutable. If the UK were 
to make a positive equivalence determination under MiFIR Title VIII provisions, after a three-year period 
the OPE would not be available for firms undertaking those overlapping activities into the UK from the 

relevant jurisdiction. 

See our client briefing, “HM Treasury’s Review of the UK funds regime: a call for input”. 

17. Can EU/EEA financial services firms rely upon reverse solicitation? 

Yes, but… 

Genuine reverse solicitation is legal under Article 42 UK MiFID, which provides limited exemptions under 
which foreign firms (in this instance EU firms) with no established branch in the UK can provide new 
services to UK clients, if the client has initiated the contact “at its own exclusive initiative”. In respect of 
EU firms this right is further protected by the terms of Article CAP.3.1 TCA which provides, 

“Each Party shall allow … the free movement of capital for the purpose of liberalisation of 
investment and other transactions as provided for in Title II [Services and Investment] of this 
Heading.” 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/HMT-Review-of-UK-funds-regime-call-for-input_270121
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However, Recital 111 of UK MiFID II provides,  

“Where a third-country firm solicits clients or potential clients in the Union or promotes or 
advertises investment services or activities together with ancillary services in the Union, it should 
not be deemed as a service provided at the own exclusive initiative of the client.” 

The FCA will consider every means of communication used by an EU firm to determine whether it has 

solicited, promoted or advertised its investment services or activities, or its financial instruments to 
clients or potential clients in the UK. Those means of communication include: 

– press releases 

– internet advertisements  

– brochures 

– phone calls 

– face to face meetings 

Even if a EU firm aims its communications only at non-UK clients and potential clients, in practice it may 
be difficult for an EU firm relying upon reverse solicitation to demonstrate that it has not communicated 

with a UK client. 

18. Why wasn’t there a meaningful deal on financial services in the TCA? 

The EU didn’t want one. 

From the outset of the Brexit negotiations, the UK Government offered a deal on financial services, while 
from the outset the EU Commission made it clear that the only basis on which the EU would permit cross-

border trade financial services with the UK was on the basis of treating the UK as a third country and on 
the basis of the unilateral and autonomous equivalence regimes in the EU financial services regulation. As 
it take two parties to make a deal, no deal was made. 

19. Is there a chance that a better UK-EU deal on financial services will 
emerge? 

Probably not, at least not any time soon. 

The TCA contains provisions which permit the UK and the EU to negotiate improvements to the services 
chapters of the agreement. However, Art. SERVIN.1.4 of the TCA explicitly excludes the possibility of that 
mechanism being used to negotiate any improvement to the financial services provisions of the TCA. 

The UK will continue to be receptive to a deal with the EU on financial services as it will remain in the 
UK’s interest to have the widest possible access for EU persons to the UK financial services sector, 
provided that such a deal does not compromise the UK’s regulatory autonomy. 

For the EU to seek a deal on financial services with the UK following 4 years of declining one would 
require a significant change of policy and philosophy, which seems unlikely at the current time. 

20. Are the UK and EU going to diverge on financial services regulation? 

Yes. 

Divergence in respect of financial services regulation comes in two principal forms: divergence of 
regulatory outcomes and divergence of regulatory processes. 

The intended regulatory outcomes of financial services regulation are frequently set at a global level by 
international bodies such as the OECD and the Basel Committee and in most cases are shared by all 
financial regulators across the globe: to have transparent, efficient and well-regulated financial services 

markets where fraud, market manipulation, money laundering and terrorist financing are all deterred, 
minimised and punished. 

Regulatory processes are the means by which a financial services regulator ensures those financial 
services firms that it regulates meet its desired regulatory outcomes. Philosophically the UK regulatory 
authorities are more concerned about regulatory outcomes than regulatory processes and figures such as 
the current Governor of the Bank of England and former CEO of the FCA Andrew Bailey have given 
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speeches in which they have declared themselves happy to consider alternative, less costly and 

burdensome regulatory processes, provided that they deliver the same or better regulatory outcomes. 

The EU, on the other hand, tends not to distinguish between regulatory processes and regulatory 
outcomes and is prone to consider third countries which adopt regulatory processes that deliver the same 
regulatory outcomes but at lower compliance costs for firms as unfair competition with EU. The EU also 

tends to characterise third country’s divergence in respect of regulatory processes as divergence which 
undermines or precludes findings of equivalence for that third country’s financial services regime. 

There are a number of drivers of divergence and we discuss these below: 

UK-led divergence 

In a written ministerial statement dated 23 June 2020, the Chancellor of the Exchequer, Rishi Sunak, 
announced a number of matters in which the UK intends to diverge from the EU in respect of the 
processes by which it delivers certain shared financial services regulatory policy outcomes, while 

retaining the same policy outcomes as its goal: 

“The UK played a pivotal role in the design of EU financial services regulation. The Government 
remains committed to maintaining prudential soundness and other important regulatory outcomes 
such as consumer protection and proportionality. However, rules designed as a compromise for 28 
countries cannot be expected in every respect to be the right approach for a large and complex 
international financial sector such as the UK. Now that the UK has left the EU, the EU is naturally 

already making decisions on amending its current rules without regard for the UK’s interests. We 
will therefore also tailor our approach to implementation to ensure that it better suits the UK 
market outside the EU.” 

Those matters include aspects of and approaches to the implementation of: 

– Central Securities Depositories Regulation (“CSDR”) 

– Securities Financing Transactions Regulation (“SFTR”) 

– EMIR Refit Regulation 

– Benchmarks Regulation (“BMR”) 

– Market Abuse Regulation (“MAR”) 

– Packaged retail and insurance-based investment products (“PRIIPs”) Key Information Documents 
(“KIDs”) 

– Investment Firms Prudential Regime (“IFPR”) 

– Bank Recovery and Resolution Directive II (“BRRD II”) 

– Solvency II 

– LIBOR transition 

See paragraph 10 of our client briefing, “Ten things for asset managers to note about the end of the 
transitional period” and our client briefings: 

– “Equivalence and the financial services content of the draft UK-EU free trade agreements” 

– “UK regulation of derivatives to become less… derivative” 

– The Chancellor’s statement on the future of UK financial services: a new chapter 

The UK government has stated that it does not intend to diverge for divergence’s sake, so we do not 

expect to see a wholesale rewriting of the UK’s financial services regulatory framework, however, we 
have already seen how differently the UK can interpret rules which are identical to EU rules in respect of 
finding the financial services regulations of third countries as equivalent, see FAQ 6 above. 

The UK government is currently consulting on a number of proposals in relation to financial services, 
including a new regime for overseas funds, new rules for asset holding companies and a review potential 
improvements to the UK funds regime. All of these proposals build upon and expand the onshored EU 

https://www.gov.uk/government/speeches/chancellor-statement-to-the-house-financial-services
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/Ten-things-asset-managers-end-transitional-period_130820
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/Ten-things-asset-managers-end-transitional-period_130820
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Brexit/Equivalence-financial-services-content-draft-UK-EU-FTAs_140720
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/UK-regulation-derivatives-to-become-less-derivative_250620
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial_services/Chancellors-statement-on-future-UK-financial-services_121120
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financial services regulations rather than throwing them away and starting anew. The UK government will 

lead divergence, but it will be organic, not revolutionary. 

EU-led divergence 

The EU has a greater propensity and capacity to regulate than the UK. The EU’s civil law approach starts 
from the position that the appropriate response to unregulated activity is to regulate it, while the UK’s 

common law approach starts from the position that activity should only be regulated if there is a good 
reason to do so. 

As the EU regulatory juggernaut continues, the UK government will face a series of decisions as to 
whether it will adopt similar regulations, adopt different regulations or take the view that existing 
regulations are sufficient to deal with whatever perceived mischief or issue the EU are seeking to 
manage. We expect that this will be a strong driver of divergence as the UK declines to match EU rules 
on various grounds. Indeed, it is likely to be a stronger driver of divergence than the implementation of 

UK government policy. 

If the EU had found the UK equivalent in respect of financial services, this would have created an 

opportunity cost to the UK government of not matching EU regulatory developments and market 
participants would have lobbied strongly for the UK to match such regulation for fear of losing EU 
equivalence findings. But this did not happen, and the UK will instead face a position where matching EU 
regulation will bring no tangible benefit while imposing the opportunity cost of imposing additional 

compliance costs and burdens on UK regulated firms. 

Internationally led harmonisation/divergence 

Various international bodies such as the OECD and the Basel Committee set common regulatory 
outcomes at a global level. However, the member states of these bodies generally have considerable 
leeway as to how they implement those common regulatory outcomes and may legislate for very 
different regulatory processes. With the UK and EU both members of all such organisations which 
generate global standards relating to financial services, policy developments by such international bodies 

will operate both to keep the UK and EU aligned in respect of regulatory outcomes but also may act as 
catalysts to further divergence in terms of regulatory processes as the UK and EU implement the policies 
in their own ways. 

21. Can financial services firms transfer personal data from the UK to the EU 
and vice versa? 

From UK to EU, yes; from EU to UK, yes for 4 months and maybe a further 2 months after that, uncertain 
thereafter. 

UK to EU 

Data flows from the UK to the EU are fine as the UK has found EU data protection adequate under Article 
45 of the UK General Data Protection Regulation (“GDPR”). 

EU to UK 

The TCA provides that personal data can flow freely from the EU to the UK, without the need for 
additional measures, for a grace period of four months, which can be extended for a further two months 
if neither party objects. 

If, before the expiry of the grace period, the EU finds UK data protection adequate then data can continue 
to flow. If it does not, the UK will be a third country for the purposes of EU GDPR. This means that 
personal data transfers from the EU to the UK will be considered restricted transfers unless EU data 

exporters take further measures to ensure adequacy for personal data. Such measures include entering 
into EU standard contractual clauses (“SCCs”) or implementing binding corporate rules (“BCRs”), or 
relying on derogations under EU GDPR. 

See our client briefing, “EU-UK data transfers post Brexit – Update”. 

  

https://www.eversheds-sutherland.com/global/en/where/europe/ireland/overview/articles/showarticle.page?ArticleID=en/global/ireland/eu-uk-data-transfers-post-brexit_update
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22. How will the fly-in, fly-out rules work for financial services? 

Each trip needs to be analysed to ensure that neither the travelling employee nor their employer incurs 
and civil or criminal liability. 

Not all business travel to and from the EU will require a visa, although each member state takes its own 
view of what is a “permitted business activity”. For example, business visitors to the UK are permitted to 
gather information and attend meetings (for limited periods) by simply entering through the e-gates. To 
undertake such activity in France the business traveller must first prove they fall within a work 
authorisation exemption to the French Labour Office.  

Even if the rules of the relevant country may permit business travellers to negotiate and sign deals and 
contracts without first obtaining a visa, the financial services regulatory overlay must also be taken in to 

account and such apparently legal activity may in fact be a regulated activity and therefore prohibited 
unless the person and the firm they represent have the appropriate authorisation.  

Analysing each trip to the EU will incur financial and time costs. Prudent UK employers in the financial 
services sector will want to consider how best to avoid the legal, financial, reputational and operational 

risks associated with working unlawfully in an EU member state. 

 
Our Brexit tracker 

Our Financial Services Brexit tracker “Helping you through changing times – Our European Brexit tracker 
for financial services institutions” provides a quick overview of the current position in relation to UK funds 
and UK fund managers seeking to sell services into EU27 countries after Brexit. 

 
How Eversheds Sutherland can help 

If you need help assessing how Brexit may affect your firm, we are able to help. Our lawyers and 
consultants have advised various institutions passporting into the UK from EU27 Member States and 
passporting from the UK into the EU27 on Brexit planning and Brexit related issues. We would be happy 
to discuss how we can help you with your Brexit planning, the execution of those plans and the 
communication with your clients about the effect of your plans upon them. For further guidance on the 
impact on your business, please get in touch. 

To find out more on the implications of Brexit on your business, visit our Brexit hub. 

  

https://www.eversheds-sutherland.com/documents/services/financial/fs-brexit-tracker.pdf
https://www.eversheds-sutherland.com/documents/services/financial/fs-brexit-tracker.pdf
https://www.eversheds-sutherland.com/global/en/what/publications/brexit/index.page?
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UK contacts 

 

 

Michaela Walker 
Head of Financial Services 

T: +44 20 7919 0541 
M: +44 788 780 4075 
michaelawalker@ 
eversheds-sutherland.com 

 

 

Ronald Paterson 
Partner 

T: +44 20 7919 0578 
M: +44 777 081 7001 
ronaldpaterson@ 
eversheds-sutherland.com 

 

Julian Brown 
Partner 

T: +44 20 7919 0539 
M: +44 778 577 8628 
julianbrown@ 
eversheds-sutherland.com 

 

 

Jonathan Master 
Partner 

T: +44 20 7919 0504 
M: +44 779 699 4780 
jonathanmaster@ 
eversheds-sutherland.com 

 

Lindi Rudman 
International FundsNet 

 
T: +44 20 7919 0837 

lindirudman@ 
eversheds-sutherland.com 

 

 

Phil Spyropoulos 
Principal Associate 

 
T: +44 20 7919 4735 

philspyropoulos@ 
eversheds-sutherland.com 

 

Lorna Doggett 

Data Privacy and Cyber Security 

T: +44 20 7919 4698 
M: +44 791 789 2825 
lornadoggett@ 
eversheds-sutherland.com 

 

 

Thomas Pritchard 

Principal Associate PSL 

T: +44 20 7919 4679 
M: +44 771 745 0717 
thomaspritchard@ 
eversheds-sutherland.com 

 

Esyllt Martin 
Immigration 

T: +44 20 7919 0974 
M: +44 739 325 4330 
esylltmartin@ 
eversheds-sutherland.com 
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EU contacts 

 

 

Delphine Baudouin 
Consultant, France 

T: +33 1 55 73 41 55 

M: +33 6 17 45 74 09 
delphinebaudouin@ 
eversheds-sutherland.com 

 

 

Carola Rathke 
Partner, Germany 

 

T: +49 40 808 094 200 
carolarathke@ 
eversheds-sutherland.com 

 

Deborah Hutton 

Partner, Ireland 

 
T: +353 1 6644 273 
deborahhutton@ 
eversheds-sutherland.ie 

 

 

Jose Pascual 
Managing Partner, Luxembourg 

T: +352 278 64 695 

M: +352 661 74 30 28 
josepascual@ 
eversheds-sutherland.com 

 

Gidget Brugman 

Partner, The Netherlands 

T: +31 20 5600 567 
M: +31 6 3876 4689 
gidgetbrugman@ 
eversheds-sutherland.com 
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