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Executive summary
The private funds industry stands at a crossroads, and the next
years are going to bring changes which will transform it.
These changes will create risks and opportunities for fund
houses, fund managers and investors. ESG is already having
an impact on the investment decisions of funds and
investors. The industry is adopting new strategies and skills in
response to increased digitalisation, including tokenisation
of funds and their assets. Markets across the world are
rethinking and restructuring their fund offerings to
accommodate investor demands and to remain competitive.
We are delighted to publish our inaugural private funds
trends report in which we analyse the data which we
have collated through FundsTrack, our private funds
data platform.
The development of FundsTrack was prompted by years
of experience which we wanted to harness to improve
our clients’ experience when structuring or investing in
private funds.

FundsTrack
real-time access to market data
continuously growing data set to identify trends
data spans over eight years and 100s of funds
 llows us to extract granular data instead of relying on
a
anecdotal evidence
 overs all private funds asset classes, including real
c
estate, private equity, infrastructure, renewables and debt

FundsTrack gives us the opportunity to identify GP and
investor led shifts in market trends and analyse their
root causes.
As this is our inaugural trends paper, we review our data
holistically over the eight years which we have data for, as
well as digging into 2020 and 2021 in particular.
We cannot ignore that 2020 and 2021 were turbulent years
for private funds. It is too early to run a meaningful analysis
of the long-term effects of the ongoing COVID-19
pandemic, but we are intrigued to see what long-term
effects the pandemic will have on private funds.
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Highlights
01

There is a marked shift away from
the 2 and 20 model. We are seeing
a range of fee structures, many
below 2%. While 20% is still the
norm for carry rates, we have seen
rates as low as 5%

04

Investors are putting
pressure on GPs to provide
contractual protections on
fund termination and on
GP removal

02

The current asset class of
choice is infrastructure

05

Luxembourg’s growth as
a key fund jurisdiction
continues unabated

03

There is a rise in open-ended
and quasi open-ended
infrastructure limited
partnerships

Investors continue to re-allocate capital from
public to private markets. Pension funds are
shifting towards private markets to better
match their assets to their liabilities. Insurers,
sovereigns and family offices are moving into
private markets to diversify their portfolios
and preserve wealth.
Richard Batchelor
Partner, London
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There are interesting developments to the structuring of
funds. European firms are moving away from establishing
funds in the traditional low tax offshore jurisdictions of
Cayman and the BVI in favour of Luxembourg and Dublin.
There are push and pull factors here. One push is the
problems arising from offshore markets being
intermittently listed as non-compliant with OECD
standards on the prevention of financial crime and EU
standards on tax transparency, while some of the pulls are
the development of flexible fund structures in consistently
well-regulated onshore markets such as the Irish
Investment Limited Partnership.

Following the recent push for clean and sustainable energy
there has been a significant increase in private fund
participants in the energy sector (especially renewable
energy). This is reflected in increased launches of renewable
energy and infrastructure funds.

Michaela Walker, Partner, London

Trends in
private funds
The top 3 jurisdictions
in 2020/2021 were:
1. Luxembourg – 44%
2. England – 22%
3. The Cayman Islands – 11%

Private funds have significant capital to deploy
despite COVID and many are seeking to make
acquisitions taking advantage of COVID related
price adjustments. Private debt remains an
active asset class even though banks and
traditional financial institutions face
tightening capital.
José Pascual, Managing Partner, Luxembourg
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Michael Voynich, Partner, USA

Geographic trends

ESG credentials

The need to diversify

There has been a steady increase of Luxembourg vehicles
and we do not see this slowing. While Luxembourg has
always been on the private funds map, its popularity as a
fund domicile initially increased because of the advent of
AIFMD, when funds established in other jurisdictions (such
as Cayman and Delaware) used Luxembourg entities as
parallel funds for EU market access. Post-Brexit, UK
managers continue to use Luxembourg vehicles for access
into the EU market. While this has led to some reduction in
Cayman and Delaware vehicles from a European
perspective, we do not expect there to have
been a great decline of those vehicles in the US and
some other markets.

Demand for ESG reporting is driven by regulation in the first
instance. Few issues have attracted focus, attention and at
times controversy, in the same way as ESG issues. However,
it is clear that at both GP and investor level, ESG credentials
and robust ESG and sustainability policies and procedures
are critical.

There is no question that private equity has remained the
dominant asset class and has held up well over the period. As
a firm, some of the strongest asset classes in 2020 and 2021
which we have seen were private debt, infrastructure and
renewable energy.

Scotland continues to be a useful jurisdiction for structuring
certain types of funds and carried interest vehicles and
continues to be popular in the UK context where the
relevant fund is investing in other limited partnerships. It will
be interesting to see whether Treasury moves to reform
English limited partnerships as part of its reform of the
funds industry as a whole and, if so, whether this will have
an impact on the popularity of Scotland as a fund
jurisdiction.
A final thought is that historically other markets, like Hong
Kong and Singapore, have relied heavily on jurisdictions like
Cayman for fund structures, but we are expecting some
shift due to the introduction of local structures, for example
the limited partnership in Hong Kong and Singapore.

All funds are being tested by investors and regulators on their
ESG credentials. This is only going to increase as regulatory
intervention drives the need for transparency.
ILPA recently published its ESG Assessment Framework
which is designed to help investors understand and evaluate
the different stages of ESG integration present in the market.
The framework was created with input from limited partners
and GPs and adds to ILPA’s suite of ESG-related industry
resources.

The global COVID-19 pandemic brought into sharp focus
the need for GPs and investors to diversify their fund
offerings and portfolios respectively. We saw an increase in
asset classes such as private debt and special situations
during the height of the pandemic.

In the UK, the government’s “Build Back Better” campaign
sets out how the government plans to support economic
growth through significant investment in infrastructure, skills
and innovation. Therefore, we expect that, in respect of UK
assets at least, infrastructure funds will remain popular, even
if the relevant funds are in fact structured outside the UK.
We are expecting to see more impact and ESG focused funds
Increasingly, we are seeing infrastructure funds being
in the future, but to date the data does not yet show this. It
structured as open-ended or quasi open-ended funds.
will be easier to identify this now that funds have to classify
what their ESG focus is.
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Management fee

What is the carried interest rate?

The pressure on GPs to reduce fees has increased in recent
years and it is clear that there is a steady migration away from
the classic 2 and 20 model. In particular we have seen an
increased use of tiered fees.

20%
19%

10

Other

4%

Carried interest
Across our entire review period, it is unsurprising that the vast
majority of funds surveyed charged carried interest.

%

6

12%
11%

30%

16%

Other 0%
3%

9%

Full period under review

2020/2021

Is there a carried interest clawback?

Is there a catch up?
2020/2021

Full period under review

Full period under review

2020/2021

Full period under review

2020/2021
20%

24%

13%

27%

17%

The most common rate of carried interest continues to
be 20% as was historically the case. However, our data shows
83%
that the range of carried interest rates is widening. Lower
carry rates are increasingly common. The lowest carry rate
we have seen is 5%. This is asset class specific and we would
not expect private equity funds to have carried interest rates
as low as this. There is a range of factors contributing to the
variation in carried interest rates and our data reflects the
diversity of asset classes in private markets funds. Not all
Full period under review
asset classes lend themselves well to the traditional carried
interest model. The variance may also demonstrate that the
9%
investor market is getting more organised, including through
ILPA which allows smaller investors to have a benchmark,
whereas historically there were no norms for smaller
investors. We are also seeing a large number of hybrid
carried interest models.
91%
As recommended by ILPA, the vast majority of funds we have
reviewed have a whole fund carried interest model. This is
unsurprising given the shift towards more investor friendly
economic terms.

19%
15%

5

2020/2021

Is the GP entitled to carried interest?

34%

9%

3%

45%

7

29%

5

40%

8

45%

11-15
%

What is the preferred return rate?

28%

20

Contributing factors may include the aftermath of the global
financial crisis, Brexit, tighter regulation of private funds,
(including as a result of AIFMD), the increased expectation
that funds adhere to the ILPA Principles and, perhaps to a
lesser extent, the fall-out from the COVID-19 crisis.
We are finding the traditional 2% annual management fee
increasingly rare and it is far more common for the rate to be
below 2%, especially where investors are negotiating a side
letter. In our experience, it is common for certain investortypes to heavily negotiate fees as scrutiny on their own
reporting requirements increases.
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What is the catch up rate?
23%

100

47%
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No
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24%
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When things turn sour
No fault divorce
In closed-ended (fixed term) funds in which investors are
either unable to redeem during the term or can only redeem
at specified points during the fund’s life, a key protection for
investors is the ability to terminate the fund early or remove
the GP if it is under-performing even where it has not
triggered a cause event.

On removal without cause, the vast majority of GPs are
eligible to receive compensation which is typically a multiple
of the management fee paid for the previous year. One year
of management fees is the most common form of
compensation we see, but this is often heavily negotiated.

Can the GP be
removed for cause?

The most
common cause events are:

2020/
2021

wilful misconduct

12%

Full period
under review

fraud
gross negligence

88%

13%

0

material breach

Where investors cannot do so, we generally see this offset by
a low threshold for removal for cause.
Out of the funds we reviewed, the majority gave investors the
right to terminate the fund or remove the GP without cause.
We found that the voting threshold required varied widely,
from requiring unanimous investor consent to a simple
majority of investors. However, a 75% majority voting
threshold was nonetheless the most common.
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87%

10 20 30 40 50 60 70 80 90 100
%
No

Yes

criminal conduct

Can the GP be removed
without cause?
2020/
2021

44%

Full period
under review

35%

0

On removal without cause, almost all GPs are eligible to
receive carried interest in respect of the investments they
made, with that carried interest often being crystallised on
removal.

Is the GP entitled to a
compensation payment when it is
removed without cause?

56%

2020/
2021

65%

10 20 30 40 50 60 70 80 90 100
%
No

44%

Full period
under review

35%

0

Yes

56%
65%

10 20 30 40 50 60 70 80 90 100
%
No

Yes

Removal and termination for cause
The vast majority of funds allow removal of the GP or the
termination of the fund for cause. We are seeing seed and
first close investors negotiate cause events and the extent to
which the GP and its affiliates remain on the hook for actions
of individuals. For example, while it was historically
acceptable for a GP to have the right to cure certain cause
events, investors are pushing back on this in particular in
respect of fraudulent behaviour.
In terms of fees, on a removal for cause, 47% of GPs are not
entitled to the continued payment of carried interest in
respect of investments which they made. Of those GPs who
continue to receive carried interest in respect of investments
which they made following a for cause removal, a 50%
haircut is by far the most common outcome.

Do investors have a right to terminate
the fund early following a cause
event?
2020/2021

Yes

69%

No

Yes

Full period under review

31%

53%

47%

No

Often a for cause removal results in the crystallisation of the
GP’s carried interest entitlement and the exit of the GP from
the fund entirely, but there are also a number of funds where
the GP remains in the fund solely for the purpose of receiving
carried interest on the investments it made.

2020/2021

Full period under review

42%

58%

Do investors have a right to terminate
the fund early without cause?

42%

58%

No

Yes

No

Yes
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Spotlight on private funds
ESG in Europe

Limited partnerships

SFDR
One of the ESG pillars for the financial services sector in the
European Union is the Action Plan on Sustainable Finance
which features a series of interlinking regulations designed
to redirect capital flows across the EU markers towards the
sustainable economy. Its key part, Regulation (EU)
2019/2088 on sustainability related disclosures in the
financial services sector (SFDR) came into force on 10
March 2021. SFDR requires asset managers to make several
sustainability-related disclosures to the investors
concerning their own activities as well as investment
processes and decisions applied on behalf of the
investment funds under their management. SFDR
distinguishes three different categories of funds depending
on the level of integration of sustainability risks into their
investment policies.

The proposed modernisation of the Irish limited partnership
is a welcome development to the asset management
industry as it will increase the range of competitive and
viable products that firms may deploy in the limited
partnership sphere. It comes hot on the heels of the new
limited partnership fund structure for Hong Kong.

Taxonomy Regulation
Regulation (EU) 2020/852 on the establishment of a
framework to facilitate sustainable investment (Taxonomy
Regulation) another, is also part of the Action Plan on
Sustainable Finance and entered into force on 1 January
2021. It aims to establish an EU-wide classification system
of environmentally sustainable investment activities.
Under the Taxonomy Regulation, asset managers managing
investment funds categorized as article 8 or 9 SFDR
products which invest in one or more economic activities
that contribute to an environmental objective are obliged
to make additional disclosures to investors describing how
and to what extent investments made qualify as
environmentally sustainable.
RTS
Disclosure obligations laid down by SFDR and the
Taxonomy Regulation will be supplemented by the
Regulatory Technical Standards (RTS) expected to enter
into force, after several delays, on 1 January 2023. The RTS
will provide detailed disclosure requirements as well as
mandatory disclosure templates to be used by investment
funds classified under articles 8 and 9 SFDR and the
Taxonomy Regulation.
Impact on third country asset mangers
While the RTS remains to be published, the European
Commission has made it clear in its Q&As dated July 2021
that third country asset managers wishing to market funds
in the European Union are expected to comply with the
provisions of SFDR and the Taxonomy Regulation.
Visit our ESG hub

The new Limited Partnership Fund Ordinance took effect
on 31 August 2020 and represented a significant milestone
for Hong Kong, allowing private equity and venture capital
funds to domicile and operate in one onshore jurisdiction.
While Hong Kong was a late entrant in introducing legal
structures conducive to the set-up of PE/VC funds, it has
had the benefit of seeing how similar structures in other
jurisdictions, such as the Cayman ELP and the Singapore LP
legislations and structures work.
The new Hong Kong limited partnership fund (LPF) offers
nuanced improvements to balance the interests of fund
managers and investors and AML/KYC concerns which set
it apart from its competitors. Combined with Hong Kong’s
strategically important link to the Greater China region and
as an investment exit location, the LPF has the potential to
become the go-to structure for PE/VC funds managed out
of Hong Kong and looking to invest in Greater China assets.
The developments in Ireland and Hong Kong follow
updates to the “white list” of matters that an investor can
take part in in a UK limited partnership without losing its
limited liability. In particular this enables investors’
representatives to serve on boards and committees of a
English private fund limited partnerships. The different
characteristics of UK, Irish and Luxembourg limited
partnerships need to be borne in mind in choosing the
most suitable structure in any particular case.

UK reform of the funds industry
The UK government is identifying options which will make
the UK an attractive location to set up, manage and
administer funds, and to better meet investors’ needs for a
wider range of more efficient investments. This includes
reforms to the UK tax regime. HMT is strongly of the
opinion that managers of UK funds will have a greater
opportunity to distribute funds globally if the attractiveness
of the UK funds regime is enhanced.
Specific reforms are the introduction of the long term asset
fund (LTAF), the reform of the REIT regime and
consultations on asset holding vehicles.
Watch our webinar on the LTAF consultation

Cross-border distribution framework
in Europe
On 2 August 2021, provisions of Directive 2019/1160 on
cross-border distribution of collective investment
undertakings and Regulation (EU) 2019/1156 on facilitating
cross-border distribution of collective investment
undertakings became applicable. Among others, the new
rules regulate pre-marketing and deregistration of
alternative investment funds and define procedures which
must be applied by the EU AIFMs in this context. Although
on the European level such rules do not apply to non-EU
AIFMs, they may be impacted on the basis of provisions of
national law of the Member States. In this respect, each
country is allowed to adopt independent regulations
provided that non-EU AIFMs will not be treated in a
disadvantageous manner to EU AIFMs.
The new framework also significantly limits reliance on
reverse solicitation as it will no longer be possible to apply it
where the fund has been pre-marketed and subscription
has taken place within 18 months from the pre-marketing
notification being made.
Read our CBDF briefing

AIFMD II
On 25 November 2021, the European Commission
published a proposal for a directive amending directive
2011/61/EU. The proposal includes changes to the AIFMD
delegation regime, liquidity management provisions and
clarifies the scope of loan origination activities missing from
the AIFMD. It also amends requirements for the AIFMs in
relation to obtaining authorisation and maintaining
substance, provides new requirements for investors
disclosures and reporting as well as conditions for third
countries to market alternative investment funds in the
European Union.
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Our 2020/21 deals
01

03

05

07

09

A UK manager on the
establishment and
marketing of a new £250
million private equity
style real estate
opportunistic fund

A major UK real estate
house on the structure
and establishment of their
£250 million closedended UK special
situations real estate fund

A UK manager on the
structure and launch of its
private equity fund, with
commitments of £500
million in its first offering
and a further £485 million
in its second

A major UK institutional investor on
their investment into a Luxembourg
fund, including extensive negotiations
of the LPA and bespoke off market side
letter terms due to the investor’s
particular obligations and policies
which have never been tested with the
private market before

A US manager on the
establishment of a
fund structured as a
Luxembourg
corporate partnership
limited by shares

02

04

06

08

10

A UK manager on the launch of
two new funds focusing on
private debt and renewable
infrastructure, and on the
deployment of around €850m
across the two funds into seven
managers

An international manager on the
establishment of a new “quasi” openended real estate fund investing in
shared ownership assets, with
commitments of £215 million on first
closing and a target fund size of £500
million to £1 billion

A major international
institutional investor on its
investments into a range of
private funds structured in a
number of jurisdictions, totalling
over USD800m in subscriptions.

A major UK real estate house on
the structure and establishment
of their open-ended panEuropean real estate fund with
commitments of €49m at first
close

A UK manager on its
USD500m
Luxembourg private
debt fund with
potential further
commitments of
USD500m
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FundsTrack means we can offer
our clients a full service
The team advises fund managers and GPs on the
establishment and ongoing management of investment
vehicles. In particular, we advise GPs on structuring funds,
co-investment vehicles, carried interest vehicles, parallel
vehicles and segregated mandates. We assist from the
structuring stage, through preparation of the fund
documents to negotiating side letter terms with investors,
assisting with closing and advising throughout the
life-cycle of the fund and its restructuring and
winding-up.
We also advise institutional investors including large
public and private pension schemes, development finance
institutions (DFIs), sovereigns, family offices, funds of
funds, multi-managers and insurance companies on the
full range of their investments. Where we act for investors,
this includes running the legal and tax due diligence on

their proposed fund investments, through to negotiating
fund terms in side letters, reviewing legal and tax opinions
and assisting with closing mechanics and subscription
documentation.
Our industry leading experience means we understand
sticking points in negotiations and can resolve them
efficiently and effectively, achieving the best possible
outcome for our clients while limiting protracted
negotiations. Our expert knowledge in this field, backed
up by hard data, gives our clients the confidence to push
for certain points while also not wasting valuable time and
resources on points which are off-market.
We have advised on 100s of funds over the last
eight years.
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Our global presence
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Richard Batchelor
Partner
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Luxembourg
José Pascual
Managing Partner
T: +35 227 8646 95
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Jamie Dunlop
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US
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Partner
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