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Notes for processors: 

 

 

The below clauses for cost regulation constitute a sample, the content of which meets the 

minimum regulatory requirements. Any deviating regulations and wordings are accepted if 

these do not lag behind the standards set by the sample clauses in respect of transparency 

and appropriateness. 

 

The sample clauses indicate the expenditures as well as the remuneration to which the 

capital investment company, third parties and the depositary are entitled and which can 

be charged to the investment fund. Prior to an approval of fund rules, the Federal Financial 

Supervisory Authority ("BaFin") reviews, with respect to cost regulations, whether these 

contain comprehensible information regarding the method, amount and calculation of 

remunerations and reimbursements of expenses required pursuant to Sec. 162 para. 2 

no. 11 of the Capital Investment Code (Kapitalanlagegesetzbuch, KAGB). In addition, the  

investment management company must not violate its obligations pursuant to Sec. 26 

para. 1, para. 2 no. 2, para. 5 KAGB. Pursuant to these provisions, the investment 

management company exclusively acts in the interest of the investors and in the best 

interest of the investment funds managed by it or of the investors and, in particular, it 

shall have suitable procedures in place in order to prevent an impairment of the investors' 

interests through unreasonable costs, fees and practices, taking into consideration the 

value of the investment fund and the investor structure. 

  

The BaFin exclusively acts in the public interest (Sec. 4 para. 4 of the Act Establishing the 

Federal Financial Supervisory Authority (Finanzdienstleistungsaufsichtsgesetz, FinDAG)) 

and pursuant to the standards of supervisory law. The sample clauses serve as a guideline 

as to which cost regulations of the BaFin are not assessed as being unreasonable and thus 

approvable. 

 

Further reviews, e.g. in respect of the effectiveness under civil law as well as the economic 

impact and the impact under tax law when using the clauses, are subject to the companies 

using the clauses. 

 

The cost regulation must be structured individually and exclusively in the Special Fund 

Rules (SFR) (Besondere Anlagebedingungen, BAB) (cf. Sec. 19 of the Sample General Fund 

Rules (GFR) (Allgemeine Anlagebedingungen, AAB) agreed with the German Investment 

Funds Association (Bundesverband Investment und Asset Management e.V., BVI)). The 

individual regulation can be worded on the basis of the clauses below. However, only such 



regulations contained in the sample clauses must be used which actually apply to the 

investment fund. Other remunerations and expenditures than those listed here are not 

agreed; furthermore, the agreement only applies to the wording below. 

 

The cost scenarios agreed in the fund rules are conclusive; general opening clauses for 

unforeseen events are not admissible. Thus, when structuring the cost clause it must be 

considered that all relevant scenarios are recorded completely. 

 

If, in the following, reference is made to the average net asset value of the investment 

fund, also values which are determined more frequently (e.g. daily, weekly) than the end-

of-month values can be used for the calculation of the average. 

 

In the following, the term "company" means the  investment management company of the 

investment fund. 

 

Pursuant to Sec. 91 para. 1 KAGB, public retail investment funds are launched as 

contractual investment funds or investment stock corporations with variable capital. The 

below sample clauses refer to a contractual investment fund; however, they apply mutatis 

mutandis to an investment stock corporation with variable capital. 

 

 

[…] 

  



II. Performance Fee 

 

Notes for processors: 

 

In case a(n) (additional) success-based remuneration is agreed in favour of the company, 

this must be indicated at this point. 

 

If the company intends to fully or partly forward a success-based remuneration taken from 

the contractual investment fund to a third party, this must be disclosed in the sales 

prospectus naming the third party pursuant to Sec. 165 para. 8 KAGB. 

 

The regulation regarding the success-based remuneration must be structured individually 

and exclusively in the SFR (cf. Sec. 19 of the Sample General Fund Rules). The individual 

regulation can be worded on the basis of the clauses below. However, only such regulations 

are to be included which actually apply to the investment fund. Other regulations than 

those listed here are not agreed. Furthermore, the agreement only applies to the wording 

below. 

  



Performance Fee Alternative 1: Success-Based Remuneration with a Benchmark 

 

Notes for processors: 

 

The agreement on a success-based remuneration with a benchmark (the "Benchmark") in 

accordance with Performance Fee Alternative 1 is only possible if an investment focus was 

determined in the Special Fund Rules. Investment focus means that, pursuant to the fund 

rules, at least 51 percent of the value of the contractuall investment fund must be invested 

in the asset denoting the fund category (e.g. equity funds: at least 51 percent shares; 

pension funds: at least 51 percent (fixed) interest-bearing securities etc.). 

 

If the Special Fund Rules do not determine an investment focus, a success-based 

remuneration can only be agreed in case of an increase in value (Positive Performance of 

Fund Shares pursuant to Performance Fee Alternative 2 or Money Market Investment as a 

Benchmark pursuant to Performance Fee Alternative 3). 

 

 

1. Definition of the Success-Based Remuneration 

 

For the management of the contractual investment fund, in addition to the 

remuneration(s) pursuant to clause I.1, the company may receive a success-

based remuneration per issued share in the amount of up to [ ] % of the 

difference by which the performance of the fund shares exceeds the Benchmark 

at the time of the expiry of an accounting period (outperformance of the 

Benchmark, i.e. positive difference between the performance of fund shares and 

the Benchmark performance (the "Positive Benchmark Difference")). This is, 

however, limited to a maximum of [ ] % of the average net asset value of the 

contractual investment fund within the accounting period which is calculated on 

the basis of the values at the end of each month. 

 

Before the comparison, the costs charged to the contractual investment fund 

must not be deducted from the Benchmark performance. 

 

If the performance of the fund shares upon the expiry of the accounting period 

falls below the Benchmark performance (underperformance in relation to the 

Benchmark, i.e. negative difference between the performance of fund shares and 

the Benchmark performance (the "Negative Benchmark Difference")), the 

company shall not receive a success-based remuneration. Analogously to the 

calculation of the success-based remuneration in case of a Positive Benchmark 

Difference, an underperformance amount per fund share shall be calculated on 

the basis of the Negative Benchmark Difference and carried forward as a negative 

account carried forward ("Negative Account Carried Forward"). The Negative 

Account Carried Forward is not limited to a maximum amount. The company shall 

only receive a success-based remuneration for the subsequent accounting period 

if the amount calculated on the basis of the Positive Benchmark Difference at the 

end of that accounting period ultimately exceeds the Negative Account Carried 

Forward of the previous accounting period. In this case, the claim for 

remuneration is calculated from the difference of these two amounts. If the 

amount calculated on the basis of the Positive Benchmark Difference does not 

exceed the Negative Account Carried Forward of the previous accounting period, 

the two amounts are set off. The remaining underperformance amount per fund 



share shall again be carried forward into the following accounting period as a 

new "Negative Amount Carried Forward". If, upon expiry of the following 

accounting period, another Negative Benchmark Difference occurs, the 

underperformance amount calculated from the current Negative Benchmark 

Difference is added to the existing Negative Amount Carried Forward. For the 

annual calculation of the remuneration claim, any underperformance amounts of 

the previous five accounting periods are taken into consideration. If, with respect 

to the contractual investment fund, there are less than five previous accounting 

periods, all previous accounting periods shall be considered. 

 

In addition to the above, the performance of the fund shares is taken into 

consideration pursuant to the agreement made in clause 6. 

 

If a deferral was agreed pursuant to clause 6 b), the following wording shall be added: 

 

Any positive amount per fund share resulting from a Positive Benchmark 

Difference (after any Negative Amount Carried Forward was deducted, if 

applicable) which cannot be extracted, shall also be carried forward to the 

following accounting period ("Positive Amount Carried Forward"). For the annual 

calculation of the remuneration claim, any positive amounts of the previous five 

accounting periods resulting from a Positive Benchmark Difference are taken into 

consideration. 

 

Note for processors regarding the Positive Amount Carried Forward: 

 

There will only be a Positive Amount Carried Forward if a deferral of the withdrawal of the 

success-based remuneration is agreed upon in case of a negative performance of fund 

shares in the respective accounting period, i.e. if in individual cases the performance of 

the fund shares at the end of the accounting period positively deviates from the 

performance of the Benchmark (Positive Benchmark Difference), but the fund shares 

performed negatively in that accounting period (Negative Performance of Fund Shares). 

 

Note for processors regarding the calculation of the claim for remuneration: 

 

The claim for remuneration is therefore calculated as follows: Upon the expiry of an 

accounting period, the company shall only receive a success-based remuneration if the 

amount calculated on the basis of the Positive Benchmark Differences at the end of that 

accounting period ultimately exceeds any Negative Account Carried Forward which is 

determined by taking into consideration the Negative Benchmark Difference of the previous 

five accounting periods. Any Positive Amount Carried Forward which is to be taken into 

consideration, if applicable, is added to the amount calculated on the basis of the Positive 

Benchmark Difference at the end of an accounting period. The claim for remuneration is 

therefore calculated on the basis of the amount resulting from the Positive Benchmark 

Difference at the end of an accounting period less any underperformance amounts 

calculated on the basis of any Negative Benchmark Difference of the previous five 

accounting periods plus any unpaid amounts resulting from Positive Benchmark Differences 

of the previous five accounting periods. 

 

 

 

 



2. Definition of the Accounting Period 

 

The accounting period commences on [ ] and ends on [  ] of a calendar year. The 

first accounting period commences with the launch of the contractual investment 

fund and only ends on the second [ ] following the launch. 

 

Example: The accounting period commences on 01 October and ends on 30 September of 

a calendar year. The first accounting period commences with the launch of the contractual 

investment funds and only ends on the second 30 September following the launch. 

 

Notes for processors: 

 

The accounting period must not be shorter than 12 months; however, it may exceed 

12 months. It must not correspond to the calendar year. 

 

If a success-based remuneration is subsequently introduced for an existing contractual 

investment fund, the first accounting period shall commence upon the coming into effect 

of the new cost regulation. 

  

 

3. Benchmark 

 

[ ] is determined to be the Benchmark. Should the Benchmark cease to exist, the 

company shall determine another adequate benchmark replacing the above index. 

 

Notes for processors: 

 

Please determine a Benchmark suitable for an adequate illustration of the investment 

strategy. If the investment strategy of the investment fund is changed, the Benchmark 

shall analogously be changed taking into consideration the new investment strategy. 

 

A compound Benchmark is also admissible if the composition corresponds to the 

investment strategy and the latter is clearly defined in the Special Fund Rules in a way that 

determines a minimum amount of shares in the portfolio for certain kinds of assets. In this 

context, the investment focus and the Benchmark must not be comprised of more than 

three elements. In this case, the following gradation of minimum shares in the portfolio 

applies: In case of a combination of two elements, each one must at least constitute 25 % 

and both added together must at least constitute 60 %. If it consists of three elements, 

each element must amount to at least 20 % of the portfolio and the three in total must at 

least constitute 75 % of the portfolio. As is the case with a simple investment focus, it is 

important in case of a combination to pay heed to the fact that share proportions, even 

with a look-through approach, are clearly adhered to, i.e. the agreed minimum share in 

stocks cannot automatically be reached by an investment in share target funds if the latter 

can also invest in other assets. 

 

 

4. Calculation of the Performance of Fund Shares 

 

The performance of fund shares must be calculated according to the BVI method. 

 

 



Note for processors: At this point, the BVI method either has to be explained briefly or a 

reference must be included where the respective explanation can be found. 

 

 

5. Provision 

 

According to the result of a daily comparison, a provision is made per issued share 

for a calculated success-based remuneration in the contractual investment fund 

or a provision already booked is dissolved respectively. Dissolved provisions 

revert to the contractual investment fund. A success-based remuneration can 

only be taken if respective provisions have been made. 

 

 

6. Taking into Account the Performance of Fund Shares 

 

Note for processors: One of the following three options is mandatory: 

 

a) Positive Performance of Fund Shares as a Criterion Substantiating a Claim 

 

The success-based remuneration cannot be extracted unless the share value 

upon the expiry of the accounting period exceeds the share value as of the 

beginning of the accounting period ("Positive Performance of Fund Shares"). Any 

Positive Benchmark Differences of the previous accounting periods shall not be 

taken into account. 

 

Note for processors: Positive Amounts Carried Forward shall not be taken into account. 

Negative Amounts Carried Forward shall, however, be taken into account pursuant to 

clause II.1. 

 

b) Positive Performance of Fund Shares within the Meaning of a Deferral 

 

The success-based remuneration cannot be extracted unless the share value 

upon the expiry of the accounting period exceeds the share value as of the 

beginning of the accounting period ("Positive Performance of Fund Shares"). 

 

Note for processors: According to this regulation, the withdrawal of a success-based 

remuneration is deferred due to a Negative Performance of Fund Shares during an 

accounting period until the Performance of Fund Shares is positive at the end of an 

accounting period. 

 

c) Negative Performance of Fund Shares 

 

Note for processors: If a Positive Performance of Fund Shares is not included as a further 

condition pursuant to clause a) or b), an explicit note must be included at this point, stating 

that the success-based remuneration can also be extracted if the Performance of Fund 

Shares in the accounting period was negative. The wording can be as follows: 

 

The success-based remuneration can also be extracted if the share value upon 

the expiry of the accounting period is below the share value as of the beginning 

of the accounting period ("Negative Performance of Fund Shares"). 

 



Performance Fee Alternative 2: Success-Based Remuneration in Case of an 

Increase in Value (Positive Performance of Fund Shares) 

 

Notes for processors: 

 

If no investment focus is determined in the Special Fund Rules or if, despite a determination 

of an investment focus in the Special Fund Rules, no suitable Benchmark can be defined, 

only one of the two Performance Fee Alternatives 2 or 3 can be chosen. 

 

In addition, Performance Fee Alternative 2 can be chosen if an investment focus is 

determined in the Special Fund Rules and if a suitable Benchmark can be defined. 

 

1. Definition of the Success-Based Remuneration 

 

For the management of the contractual investment fund, in addition to the 

remuneration(s) pursuant to clause I.1., the company may receive a success-

based remuneration per issued share in the amount of up to [     ] % of the 

difference by which the share value at the time of the expiry of an accounting 

period exceeds the highest level of the share value upon expiry of the five 

previous accounting periods ("High Water Mark"), [optional: this, however, only 

if the share value at the time of the expiry of the accounting period also exceeds 

the share value at the beginning of the accounting period by [ ] % ("Hurdle 

Rate")]. This is, however, limited to a maximum of up to [ ] % of the average net 

asset value of the contractual investment fund within the accounting period 

which is calculated on the basis of the values at the end of each month. If, with 

respect to the contractual investment fund, there are less than five previous 

accounting periods, all previous accounting periods shall be considered for the 

calculation of the remuneration claim. In the first accounting period after the 

launch of the contractual investment fund, the High Water Mark shall be replaced 

by the share value at the beginning of the first accounting period. 

 

 

2. Definition of the Accounting Period 

 

The accounting period commences on [ ] and ends on [  ] of a calendar year. The 

first accounting period commences with the launch of the contractual investment 

fund and only ends on the second [ ] following the launch. 

 

Example: The accounting period commences on 01 October and ends on 30 September of 

a calendar year. The first accounting period commences with the launch of the contractual 

investment fund and only ends on the second 30 September following the launch. 

 

Notes for processors: 

 

The accounting period must not be shorter than 12 months; however, it may exceed 

12 months. It must not correspond to the calendar year. 

 

If a success-based remuneration is subsequently introduced for an existing contractual 

investment fund, the first accounting period shall commence upon the coming into effect 

of the new cost regulation. 

 



3. Calculation of the Performance of Fund Shares 

 

The performance of fund shares must be calculated according to the BVI method. 

 

Note for processors: At this point, the BVI method either has to be explained briefly or a 

reference must be included where the respective explanation can be found. 

 

 

4. Provision 

 

According to the result of a daily calculation, a provision is made per issued share 

for a calculated success-based remuneration in the contractual investment fund 

or a provision already booked is dissolved respectively. Dissolved provisions 

revert to the contractual investment fund. A success-based remuneration can 

only be extracted if respective provisions have been made. 

 

 

 

  



Performance Fee Alternative 3: Success-Based Remuneration in Case of an 

Increase in Value and Money Market Investment as a Benchmark 

 

Notes for processors: 

 

If no investment focus is determined in the Special Fund Rules or if, despite a determination 

of an investment focus in the Special Fund Rules, no suitable Benchmark can be defined, 

only one of the two Performance Fee Alternatives 2 or 3 can be chosen. 

 

If an investment focus is determined in the Special Fund Rules and if a suitable Benchmark 

can be defined, Performance Fee Alternative 3 cannot be chosen. 

 

1. Definition of the Success-Based Remuneration 

 

For the management of the contractual investment fund, in addition to the 

remuneration(s) pursuant to clause I.1., the company may receive a success-

based remuneration per issued share in the amount of up to [     ] % of the 

difference by which the performance of the fund shares at the time of the expiry 

of an accounting period exceeds the proceeds from a money market investment 

used as a Benchmark in that accounting period [optional: by [ ] % ("Hurdle 

Rate")]. This is, however, limited to a maximum of up to [ ] % of the average net 

asset value of the contractual investment fund within the accounting period 

which is calculated on the basis of the values at the end of each month. If, at the 

beginning of the accounting period, the share value is below the highest level of 

the share value of the contractual investment fund which was achieved at the end 

of the five previous accounting periods (the "High Water Mark"), the High Water 

Mark shall replace the share value at the beginning of the accounting period for 

the purpose of calculating the performance of fund shares pursuant to sentence 1. 

If, with respect to the special investment fund, there are less than five previous 

accounting periods, all previous accounting periods shall be considered for the 

calculation of the remuneration claim. 

 

Before the comparison, the costs charged to the contractual investment fund 

must not be deducted from the Benchmark performance.  

 

["Risk-free interest rate"] is determined as Benchmark. 

 

 

2. Definition of the Accounting Period 

 

The accounting period commences on [ ] and ends on [  ] of a calendar year. The 

first accounting period commences with the launch of the contractual investment 

fund and only ends on the second [ ] following the launch. 

 

Example: The accounting period commences on 01 October and ends on 30 September of 

a calendar year. The first accounting period commences with the launch of the contractual 

investment fund and only ends on the second 30 September following the launch. 

 

Notes for processors: 

 



The accounting period must not be shorter than 12 months; however, it may exceed 

12 months. It must not correspond to the calendar year. 

 

If a success-based remuneration is subsequently introduced for an existing contractual 

investment fund, the first accounting period shall commence upon the coming into effect 

of the new cost regulation. 

 

 

3. Calculation of the Performance of Fund Shares 

 

The performance of fund shares must be calculated according to the BVI method. 

 

Note for processors: At this point, the BVI method either has to be explained briefly or a 

reference must be included where the respective explanation can be found. 

 

 

4. Provision 

 

According to the result of a daily calculation, a provision is made per issued share 

for a calculated success-based remuneration in the contractual investment fund 

or a provision already booked is dissolved respectively. Dissolved provisions 

revert to the contractual investment fund. A success-based remuneration can 

only be extracted if respective provisions have been made. 


