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Cannabis Funds in,
Bermuda, the British Virgin
Islands, the Cayman Islands,
Guernsey, Ireland, Jersey,
Luxembourg or the United
States: a summary of the legal position.
What follows is a summary of the relevant laws
that might affect investment funds that focus
their investment strategy on the legal cannabis
industry and are domiciled in either the
Bermuda, the British Virgin Islands, the Cayman
Islands, Guernsey, Ireland, Jersey, Luxembourg
or the United States (a “Cannabis Fund”).
This summary assumes that the
Cannabis Fund will hold shares in companies
which hold the requisite licenses to
manufacture and/or distribute cannabis
products and which abide by cannabis-related
laws within their respective countries of
operation (each a “Target Company”).
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Bermuda
British Virgin Islands
Cayman Islands
Guernsey
Ireland
Jersey
Luxembourg
United States

What are the principal pieces of legislation that might
apply to a Cannabis Fund seeking to domicile in this
jurisdiction?

Would the situation be different if the Cannabis fund
purchases shares in a Target Company operating in the
United States of America (a “US Target Company”)?

Misuse of Drugs Act 1972 (as amended, “MDA”)

Yes, the conflict between federal and state laws within the United
States makes it impossible to prove that a US Target Company is in
full compliance with US law.

Proceeds of Crime Act 1997 (as amended, “POCA”)

On what grounds might these laws obstruct a
Cannabis Fund?
Under the MDA and the POCA, any profit generated by the
Cannabis Fund’s activities might be treated as proceeds of crime,
on the grounds that the fund is facilitating a criminal activity.

Will these laws apply to the activities of a Cannabis Fund
domiciled in this jurisdiction and are there any exemptions
to these rules? If there are exemptions, in what cases will
these apply?
The MDA will not apply if the Target Company is in full compliance
with the laws of its respective jurisdiction.
The POCA will only apply if the Cannabis Fund’s activities are
considered an offence under the MDA.

Are there obstacles that make domiciling a Cannabis
Funds in this jurisdiction impossible?
No, assuming the fund can prove without doubt that all Target
Companies are in full compliance with the laws of its respective
jurisdiction.
The Bermuda Monetary Authority confirmed on 14 December
2018 that it will permit the registration of investment funds with an
investment strategy linked to the cannabis industry.
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What are the principal pieces of legislation that might
apply to a Cannabis Fund seeking to domicile in this
jurisdiction?

Would the situation be different if the Cannabis fund
purchases shares in a Target Company operating in the
United States of America (a “US Target Company”)?

Drugs (Prevention of Misuse) Act 2003 (as amended, “DPMA”) (2003
Revision)

No, the Cannabis Fund would likely fall foul of domestic law. Any
complications arising from the purchase of shares in a US Target
Company will not have an impact on this fundamental obstacle.

Proceeds of Criminal Conduct Act 1997 (as amended, “POCCA”)

On what grounds might these laws obstruct a
Cannabis Fund?
Under the DPMA and the POCCA, any profit generated by the
Cannabis Fund’s activities would be treated as proceeds of crime,
on the grounds that the fund is facilitating a criminal activity.

Will these laws apply to the activities of a Cannabis Fund
domiciled in this jurisdiction and are there any exemptions
to these rules? If there are exemptions, in what cases will
these apply?
The DPMA does provide for certain qualifications and exemptions,
but these all require a hypothetical licence. No such licence
currently exists and the regulator seems to have taken a hostile
view on the matter.
The POCCA applies to any activity which would constitute a crime
if it occurred in the British Virgin Islands. There is no absolute
defence against the resulting charges.

Are there obstacles that make domiciling a Cannabis
Funds in this jurisdiction impossible?
Yes.
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What are the principal pieces of legislation that might
apply to a Cannabis Fund seeking to domicile in this
jurisdiction?

Would the situation be different if the Cannabis fund
purchases shares in a Target Company operating in the
United States of America (a “US Target Company”)?

Misuse of Drugs Law (“MODL”) (2017 Revision)

Yes, the conflict between federal and state laws within the United
States makes it impossible to prove that a US Target Company is in
full compliance with US law.

Proceeds of Crime Law (“POCL”) (2019 Revision)

On what grounds might these laws obstruct a
Cannabis Fund?

It is possible that the exemptions will still apply if no dividends are
paid on shares purchased in a US Target Company.

Under the MODL and the POCL, any profit generated by the
Cannabis Fund’s activities might be treated as proceeds of crime,
on the grounds that the fund is facilitating a criminal activity.

Are there obstacles that make domiciling a Cannabis
Funds in this jurisdiction impossible?

Will these laws apply to the activities of a Cannabis Fund
domiciled in this jurisdiction and are there any exemptions
to these rules? If there are exemptions, in what cases will
these apply?
The MODL will not apply if the Target Company is in full
compliance with the laws of its respective jurisdiction.
By contrast, the POCL will apply to any activity which would
constitute a crime if it occurred in the Cayman Islands.
However, the fund should have an absolute defence against all
of the relevant money laundering offences, provided the Target
Company is in full compliance with the laws of its respective
jurisdiction.

No, assuming the fund can prove without doubt that all Target
Companies are in full compliance with the laws of their respective
jurisdictions.
That said, the Cayman Islands Monetary Authority has issued no
formal guidance on this issue.
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Bermuda

What are the principal pieces of legislation that might
apply to a Cannabis Fund seeking to domicile in this
jurisdiction?

Would the situation be different if the Cannabis fund
purchases shares in a Target Company operating in the
United States of America (a “US Target Company”)?

Cayman Islands

Misuse of Drugs (Bailiwick of Guernsey) Law, 1974 (as amended
“MODL”)

Guernsey

Criminal Justice (Proceeds of Crime) (Bailiwick of Guernsey) Law,
1999 (as amended “CPL”)

Yes, the Guernsey Financial Services Commission (“GFSC”), has
informally indicated that the conflict between federal and state laws
within the United States makes investment in US Target Companies
unacceptable.

British Virgin Islands

Ireland
Jersey
Luxembourg
United States

On what grounds might these laws obstruct a
Cannabis Fund?
Under the MODL and the CPL, any profit generated by the
Cannabis Fund’s activities might be treated as proceeds of crime,
on the grounds that the fund is facilitating a criminal activity.

Will these laws apply to the activities of a Cannabis Fund
domiciled in this jurisdiction and are there any exemptions
to these rules? If there are exemptions, in what cases will
these apply?
In Guernsey the importation, exportation, possession and supply
of cannabidol products are permitted under the MODL subject to
certain conditions (a licence is required for cultivation).
Provided the Target Company met these requirements, neither the
MODL nor the CPL would affect a Cannabis Fund domiciled
in Guernsey.

Are there obstacles that make domiciling a Cannabis
Funds in this jurisdiction impossible?
The picture is mixed.
The GFSC has informally indicated that investments in medicinal
cannabis by Guernsey funds are potentially acceptable. That said,
these applications will be considered on a case-by-case basis and
are likely to attract extra scrutiny.
By contrast, investments targeting recreational use are likely to be
unacceptable.
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What are the principal pieces of legislation that might
apply to a Cannabis Fund seeking to domicile in this
jurisdiction?

The same should apply to the PCA, though it should be noted that
dividends of shares (or the shares themselves) would qualify as
freezable property under the terms of the act.

Misuse of Drugs Act 1977 (as amended, “MDA”)

Under Irish common law a third party might accuse a fund with
any contract or agreement involving cannabis of offending against
public policy. However, provided the Target Company is in full
compliance with the laws of its respective jurisdiction the courts
are unlikely to uphold this case.

The Proceeds of Crime Act 1996 (as amended “PCA”)

Guernsey

Applicable public policy laws

Ireland

On what grounds might these laws obstruct a
Cannabis Fund?

Jersey

Under the MDA and the PCA, any profit generated by the Cannabis
Fund’s activities might be treated as proceeds of crime, on the
grounds that the fund is facilitating a criminal activity.

Luxembourg
United States

There is also a risk that the contracts underlying a fund’s
transactions might be voided or rendered unenforceable for
offending Irish public policy.

Will these laws apply to the activities of a Cannabis Fund
domiciled in this jurisdiction and are there any exemptions
to these rules? If there are exemptions, in what cases will
these apply?
The MDA will not apply if the Target Company is in full compliance
with the laws of its respective jurisdiction

Would the situation be different if the Cannabis fund
purchases shares in a Target Company operating in the
United States of America (a “US Target Company”)?
Yes, the conflict between federal and state laws within the United
States makes it impossible to prove that a US Target Company is in
full compliance with US law.

Are there obstacles that make domiciling a Cannabis
Funds in this jurisdiction impossible?
No.
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What are the principal pieces of legislation that might
apply to a Cannabis Fund seeking to domicile in this
jurisdiction?

Would the situation be different if the Cannabis fund
purchases shares in a Target Company operating in the
United States of America (a “US Target Company”)?

Misuse of Drugs (Jersey) Law 1978 (“MODL”)

Unclear.

Proceeds of Crime (Jersey) Law 1999 (“POCL”)

On what grounds might these laws obstruct a
Cannabis Fund?
Under the MODL and the POCL, any profit generated by the
Cannabis Fund’s activities might be treated as proceeds of crime,
on the grounds that the fund is facilitating a criminal activity.

Will these laws apply to the activities of a Cannabis Fund
domiciled in this jurisdiction and are there any exemptions
to these rules? If there are exemptions, in what cases will
these apply?
Without a ministerial licence Cannabis Funds will be liable for
prosecution under the MODL.
Assuming such a licence could be secured, any restrictions arising
from the POCL are unlikely to apply.

Are there obstacles that make domiciling a Cannabis
Funds in this jurisdiction impossible?
No, assuming the fund secures the relevant licence.
Cannabis Funds domiciled in Jersey will probably have to
be authorized or registered by the Jersey Financial Services
Commission.
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Bermuda

What are the principal pieces of legislation that might
apply to a Cannabis Fund seeking to domicile in this
jurisdiction?

Given that the exemptions set out in the 2018 law are unlikely to
apply to the actions of a Cannabis Fund, it is currently assumed that
operating such a fund would be a criminal activity in Luxembourg.

Cayman Islands

The Luxembourg law of 19 February 1973 on the sale of medicinal
substances and the fight against drug addiction (as amended, the
“1973 Law”)

Guernsey

The Luxembourg law of 20 July 2018 (the “2018 law”)

It should be noted that the Luxembourg government has
announced plans to legalise the use of recreational cannabis. A
bill is expected in the autumn of 2019 which may change the legal
situation for Cannabis Funds hoping to domicile in Luxembourg.

Ireland

An anticipated bill which is likely to legalise the possession of
recreational cannabis (expected in the autumn of 2019)

British Virgin Islands

Jersey
Luxembourg
United States

On what grounds might these laws obstruct a
Cannabis Fund?
Under the 1973 law the transport, possession, import, export,
manufacture, sale, offer and delivery or acquisition of cannabis is
considered a criminal act. This prohibition applies even if these
actions are undertaken free of charge.
Under the 2018 law, the use of medicinal cannabis has been
legalized subject to strict conditions.

Will these laws apply to the activities of a Cannabis Fund
domiciled in this jurisdiction and are there any exemptions
to these rules? If there are exemptions, in what cases will
these apply?
The actions of a Cannabis fund would probably fall under the
broad remit of the 1973 law.

Would the situation be different if the Cannabis fund
purchases shares in a Target Company operating in the
United States of America (a “US Target Company”)?
No, the Cannabis Fund would likely fall foul of domestic law. Any
complications arising from the purchase of shares in a US Target
Company will not have an impact on this fundamental obstacle.

Are there obstacles that make domiciling a Cannabis
Funds in this jurisdiction impossible?
Yes, it is not currently possible to operate a Cannabis Fund in
Luxembourg.
However, legal developments in the coming months may alter the
situation in Luxembourg.
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What are the principal pieces of legislation that might
apply to a Cannabis Fund seeking to domicile in this
jurisdiction?
The Controlled Substances Act (“CSA”)
The Agricultural Improvement Act of 2018 (the “2018 Farm Bill”)
Applicable federal securities and anti-money laundering laws (e.g.,
Investment Company Act of 1940; Bank Secrecy Act of 1970)

On what grounds might these laws obstruct a
Cannabis Fund?
Under the CSA, cannabis over 0.3% THC is still a Schedule 1
controlled substance, which means it is illegal under federal law.
The underlying investments of, or proceeds from, the Cannabis
Fund therefore may be treated as illegal activity.

Will these laws apply to the activities of a Cannabis Fund
domiciled in this jurisdiction and are there any exemptions
to these rules? If there are exemptions, in what cases will
these apply?
Certain states have legalized and/or decriminalized the
manufacturing and distribution of cannabis, however federal law
would still apply to the Cannabis Fund.

There may be certain exemptions under federal anti-money
laundering laws, and the rules thereunder adopted by the Financial
Crimes Enforcement Network, depending on how the Cannabis
Fund is structured and whether it meets the definition of a “covered
financial institution” under the Bank Secrecy Act of 1970.

Would the situation be different if the Cannabis fund
purchases shares in a Target Company operating in the
United States of America (a “US Target Company”)?
No. The same US laws that would apply to the Cannabis Fund
would also apply to the US Target Company, and the US Target
Company would most likely be conducting its cannabis-related
business activities in violation of US federal law.

Are there obstacles that make domiciling a Cannabis
Funds in this jurisdiction impossible?
If the Cannabis Fund’s underlying investments are in full
compliance with all applicable US law, then no. However, given the
Cannabis Fund’s investment objectives, complying with the federal
prohibition on cannabis remains difficult.
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This overview is based on the
current understanding of the
advisors in the various countries
and is potentially subject to
change. It is not legal or other
advice and should not be relied upon as such.
You must consult with professional advisors
before taking any steps which might expose
you to criminal or civil liability.
The cannabis industry is expanding throughout
the world. Businesses operating in this industry
face both the uncertainty inherent in an emerging
market and the complexity of navigating the
numerous and often conflicting laws and regulations.
Eversheds Sutherland lawyers understand the
unique challenges and opportunities of current
cannabis industry players, companies exploring entry,
and organizations serving the needs of cannabis
businesses, and are well-positioned to offer the
measured guidance needed to achieve business
objectives.
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