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DTEK and international recognition of  
the scheme of arrangement in the  
post-Brexit Era
KEY POINTS
	� There has been much debate on the impact of Brexit on the scheme of arrangement 

and its continued prominence as the go-to restructuring tool for the implementation 
of European cross-border restructurings as well as its impact on the developing 
capabilities of the new restructuring plan. 
	� The DTEK Energy BV scheme of arrangement was challenged by one of DTEK’s bank 

creditors, Gazprombank, at both the convening and sanction hearings.
	� The sanction judgment in relation to the DTEK schemes goes a long way to allay 

any concerns about the ability of the scheme to deliver cross-border European 
restructurings with the necessary level of certainty to ensure the scheme remains a key 
European restructuring tool in the new post-Brexit world. 

BACKGROUND

nnThe DTEK restructuring was challenged 
by one of DTEK’s bank creditors, 

Gazprombank, at both the convening and 
sanction hearings. Gazprombank challenged 
the Bank Scheme on a number of grounds 
including the proposed class composition, 
fairness as well as international effectiveness of 
the Bank Scheme.

DTEK is an integrated energy supplier in 
the Ukraine, mining coal, generating thermal 
electricity, and distributing and selling that 
energy. DTEK’s funding was provided by 
loans from various banks on which DTEK 
Energy BV (‘Energy’), a Dutch incorporated 
company, was a co-obligor and by bonds issued 
by its wholly owned subsidiary DTEK Finance 
plc (‘Finance’), a company incorporated 
in England. In short, the restructuring 
involved the amendment and extension of the 
financing obligations of both Energy, under 
the ‘Bank Scheme’, and Finance, under the 
‘Bond Scheme’, by means of inter-conditional 
schemes of arrangement proposed by each 
entity. The loans under the Bank Scheme were 
all governed by English law and subject to the 
exclusive jurisdiction of the English courts save 
for one loan with Gazprombank which was 

subject to an exclusive Singapore-seated SIAC 
arbitration clause. The bonds were governed by 
New York law and provided for the resolution 
of disputes under an arbitration with its seat in 
New York. 

The alternative to the amend and extend 
schemes was purported to be insolvency 
proceedings in which the Bank Scheme 
creditors were estimated to receive between 
0.3% and 3.4% of the par value of their 
facilities and the Bond Scheme creditors were 
estimated to receive between 8.5% and 24.2% 
of the par value of the Notes.

CONVENING HEARING CHALLENGE 
TO INTERNATIONAL EFFECTIVENESS
At the convening hearing stage, the court must 
consider whether there are any ‘roadblocks’ 
that would stand in the way of the scheme 
being sanctioned even if the scheme were 
approved at the scheme meeting.

The international effectiveness of a 
scheme is a matter for the sanction hearing. 
Nevertheless, in light of the fact that DTEK 
had not filed any expert evidence that 
its schemes were capable of recognition, 
Gazprombank sought an adjournment of 
the schemes for DTEK to file the necessary 

evidence and allow the court to assess whether 
international effectiveness represented a 
roadblock to the scheme progressing. The 
court dismissed this request on the basis it put 
the burden the wrong way around and that at 
the convening stage it was for Gazprombank 
to establish the roadblock existed. The 
question for the court at the convening hearing 
is therefore not whether the court at the 
sanction hearing is likely to be satisfied upon 
the question of international effectiveness but 
whether the court at the convening hearing 
is satisfied that the court will ultimately 
feel unable (upon the grounds of lack of 
international effectiveness) to grant sanction. 

SANCTION HEARING CHALLENGE TO 
INTERNATIONAL EFFECTIVENESS
The question of international effectiveness 
and whether there is a blot on the scheme 
such that the court should not exercise 
its discretion to sanction the scheme is 
considered at the sanction hearing. 

No challenge was raised in relation to 
the Bond Scheme. The bonds were governed 
by New York law and Finance had filed a 
petition in the Bankruptcy Court for the 
Southern District of New York for recognition 
of the Note Scheme under Chapter 15 of 
the US Bankruptcy Code. Finance adduced 
uncontested evidence that this was likely to 
lead to recognition of the Bond Scheme as a 
foreign main proceeding. 

Gazprombank, however, challenged 
the international effectiveness of the Bank 
Scheme and sought to assert that there was 
no reasonable prospect of it being recognised 
in the Netherlands, Cyprus and in Singapore. 
The relevant principles for addressing the 
issue of international effectiveness were 
distilled as follows: 
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Feature

	� The court will not generally make an 
order which has no substantial effect and 
will therefore need to be satisfied that the 
scheme will achieve its purpose (Re Magyar 
Telecom BV [2014] BCC 448 at [16] per 
David Richards J);
	� The court will therefore need to be satisfied 

that the scheme will achieve a substantial 
purpose in the key jurisdictions in which 
the scheme company has liabilities or assets 
(Sompo Japan Insurance Inc v Transfercom 
Ltd [2007] EWHC 146 (Ch) at [18]-[26] 
per David Richards J );
	� The English court does not need certainty 

as to the position under foreign law, but 
it does require some credible evidence 
that it will not be acting in vain (Re van 
Gansewinkel Groep BV [2015] Bus LR 
1046 at [71] per Snowden J);
	� Such credible evidence must show that 

the scheme is ‘likely, or at least will have 
a real prospect, of having substantial 
effect’ or that there is ‘at least a reasonable 
prospect that the scheme will be recognised 
and given effect’ (Re KCA Deutag UK 
Finance plc [2020] EWHC 2977 (Ch) 
at [32] per Snowden J ). This is not the 
‘real prospect’ standard that is applied in 
procedural applications for striking out 
or for the grant of summary judgment or 
permission to appeal. Rather it is the more 
modest standard that is applied in the 
administration context in relation to para 
11(b) of Sch B1 to the Insolvency Act and is 
captured by the term ‘reasonable prospect’.

Gazprombank argued that, prior to 
Brexit, English schemes were primarily 
recognised across the EU under EU 
Regulation 1215/2012 on Jurisdiction 
and the Recognition and Enforcement of 
Judgments in Civil and Commercial Matters 
(the ‘Judgments Regulation’), and that this 
route to recognition was no longer available 
post Brexit. Justice Norris did not accept that 
scheme recognition had been solely a function 
of the Judgments Regulation and reflected on 
the fact that there had always been uncertainty 
around the application of the Judgments 
Regulation to both the jurisdictional 
requirements for schemes and their European 
recognition. Expert evidence supporting 

scheme recognition pre-Brexit was shown to 
have generally been provided on a number of 
bases including under: (i) private international 
law, namely the generally accepted principle 
that a variation or discharge of contractual 
rights in accordance with the governing law of 
the contract will usually be given effect; and 
(ii) the EU Regulation 593/2008 applicable 
to contractual obligations (‘Rome I’) which 
recognises a discharge in accordance with 
the governing law of the contract pursuant 
to Article 12(d), as well as the Judgments 
Regulation.  

Another key issue is that the English court 
will regard a scheme as substantially effective 
if it has very solid support amongst scheme 
creditors. This goes beyond the assent of the 
requisite statutory majority and looks to the 
extent and degree of commitment from the 
scheme creditors generally. In DTEK, the Bank 
Scheme had very solid support as 95% of the 
Bank Scheme creditors had both voted in favour 
of the Bank Scheme and entered into ‘lock-up 
agreements’ which bound them to support it. 

Gazprombank had also commenced 
arbitration proceedings in Singapore to recover 
its loan. The court found that it was entitled 
to assess this challenge to the scheme and 
that it considered that there was a reasonable 
prospect that the Singapore arbitration would 
apply private international law principles and 
recognise the restructuring of the English law 
governed loan pursuant to the English Bank 
Scheme. In any event Singapore has subscribed 
to the UNCITRAL Model Law, which 
provided an alternate means of recognition as 
necessary.

Other grounds that Justice Norris 
considered included: (i) uncontested 
recognition evidence had been adduced in 
relation to the key jurisdiction of Ukraine 
in which DTEK’s assets are located; (ii) 
uncontested recognition evidence had been 
adduced in relation to Switzerland – the 
jurisdiction of incorporation of a group 
member; (iii) the recognition evidence in 
relation to Netherlands and Cyprus where the 
group had obligors which was contested. In 
relation to the contested recognition evidence 
Justice Norris found that Rome I and/or 
generally applicable rules of international law 
provided a reasonable prospect that the Bank 

Scheme would be recognised if challenged in 
these jurisdictions. 

CONCLUDING THOUGHTS
The scheme of arrangement has a long 
pedigree but it only really emerged following 
the global financial crisis as a European 
restructuring tool. This was out of necessity 
as EU member states did not have equivalent 
tools that allowed debtors the flexibility to 
restructure as a going concern and maximise 
value for their stakeholders. This is now 
changing as EU member states legislate for 
their own scheme-like restructuring tools 
with cross-border capabilities. In this regard, 
the new Dutch scheme in particular has 
been designed to be an effective cross-border 
restructuring tool. London, however, has the 
institutional framework to deliver cross-border 
restructurings with the all-important requisite 
level of certainty. This is a result of the cross-
border expertise that has developed within 
the English judiciary and the restructuring 
community of legal and financial advisers 
which will be difficult to replace. The ‘rule 
in Gibbs’ also continues to dictate the use 
of English restructuring tools for English 
law governed financings which are common 
in cross-border restructurings. Whilst the 
English restructuring toolkit has also been 
recently augmented with the new restructuring 
plan, also known as the super charged scheme, 
which provides for the additional US Chapter 
11 type capability of a cross-class cram down. 

This judgment provides strong support 
for the scheme of arrangement as a valuable 
tool capable of continuing to deliver cross-
border restructurings with the requisite degree 
of certainty despite Brexit. Recognition is 
ultimately determined on a jurisdiction by 
jurisdiction basis across the EU; nevertheless, 
the findings in relation to Rome I are helpful 
on a pan-European basis to provide support for 
recognition across EU jurisdictions beyond the 
Netherlands and Cyprus. Further, it confirms 
that recognition is a multi-faceted analysis 
which involves careful consideration around 
the level of dissent and its potential impact 
on the restructuring, as well as the available 
legal frameworks to achieve recognition in the 
necessary jurisdictions for the restructuring to 
have a substantial effect. n
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