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Europe 

Belgium 
 

Royal decree implementing EU 
sustainability laws for UCITS published 

A royal decree was published on 12 December 
2022 by which the Commission Delegated 
Directive (EU) 2021/1270 of 21 April 2021 
amending Directive 2010/43/EU as regards 
the sustainability risks and sustainability 
factors to be taken into account for UCITS is 
implemented into Belgian law. 

In addition, the new royal decree lays down 
new rules governing advertisements for UCIs 
offered in Belgium.  A Communication in the 
form of FAQs has also been issued by the 
Belgian regulator, which provide explanations 
of the advertising rules that apply in various 
situations and of the supervision of 
advertisements.  They also go into greater 
depth on certain aspects specific to marketing 
communications that concern a public offer of 
open-ended UCIs.  These include the 
definition of “marketing communications” and 
rules that must be followed when indicating 
returns and sustainability aspects. 

They also describe the procedures for 
obtaining prior regulatory approval of 
marketing communications for such 
UCIs.  The new advertising rules entered into 
force on 15 December 2022. 

FSMA issues circular preventing company 
reliance on SFDR 

The FSMA published a Communication on 22 
December 2022, informing the market that 
they want to prevent companies, until further 
notice, from indicating in the relevant SFDR 
Annex that they invest in economic activities 
considered environmentally sustainable 
according to the EU taxonomy.  This is to limit 
the risk of greenwashing since the reporting of 
issuers according to the EU taxonomy is not 
yet available. 

Companies will have to publish pre-contractual 
information for the financial products referred 
to in Articles 8 and 9 of the SFDR as of the 1st 
of January 2023. 

Information kindly provided by Janson in Belgium. 

Ireland 
 

Central Bank of Ireland publishes 
consultation paper on AIFs 

On 24 November 2022, the Central Bank of 
Ireland (“CBI”) published a consultation 
paper, ‘Macroprudential Policy Framework for 
Irish Property Funds’ (the “Policy”). The 
Policy is applicable to Alternative Investment 
Funds (“AIFs”) domiciled in Ireland and 
investing 50% or more directly or indirectly in 
Irish property assets. The two key proposals 
are: 

1) a proposal to introduce leverage limits on 
certain property funds. The current 
proposal is to introduce a 60% limit on the 
ratio of a property fund’s total loans to its 
total assets; and  

2) proposed guidance relating to liquidity 
mismatches. The CBI reported that Irish 
real estate funds were exposed to a 
liquidity mismatch for approximately 40% 
of their assets. The CBI has confirmed in 
the Policy that it will not authorise 
property funds if they are not structured 
as: 

i) closed-ended; or 

ii) open-ended with limited liquidity 
as per the CBI’s AIF Rulebook and 
the CBI expects that property 
funds implement liquidity 
mismatch mitigation methods. 

CBI publishes updated guidance on 
regulatory reporting 

In October 2022, the CBI published a 
guidance note for investment firms on the 
Monthly Client Asset Report.  This is a form 
that must be completed every month and 
submitted to the CBI via the Online Report 
System (“ONR”) by investment firms that are 
subject to the ‘Client Asset Requirements’.  
The purpose of the report is to provide the CBI 
with an overview of the client assets of each 
fund, and to provide an overview of the 
market trends. 

CBI publishes a paper on Sustainable 
Finance Disclosure Regulation 

On 14 November 2022, the CBI published a 
paper providing findings of the CBI’s review of 
the  Sustainable Finance Disclosure 
Regulation (“SFDR”) Level 1 and Taxonomy 
Regulation disclosures.  Furthermore, the 
SFDR Level 2 requirements will apply from 1 
January 2023.  The CBI ‘fast-track’ filing 
process deadline is 1 December 2022 for 
UCITS, RIAIFs and QIAIFs to file pre-
contractual documentation updates to comply 
with the SFDR Level 2 requirements. 

In addition, the product principal adverse 
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impact (“PAI”) disclosures need to be filed 
with the CBI for UCITS and AIFS by 30 
December.  The clarifications in the European 
Banking Authority’s Guidance, published on 2 
June 2022, provide clarification in relation to 
the PAI disclosures, financial product 
disclosures, the ‘Do No Significant Harm’ 
disclosures and guidance pertaining to the use 
of investment options.  Annual reports 
published after 30 December 2022 must 
include product level PAI disclosures in 
respect of the financial products which 
consider the impact of investment decisions 
on sustainability factors for Article 7(1)(a) for 
Article 6 funds.  The CBI’s paper provides 
guidance on the Level 2 measures, including 
PAI disclosures. 

CBI process for PRIIPs KID marketing 

From January 2023 UCITS management 
companies will be required to publish a pre-
contractual disclosure document (PRIIPs KID) 
on its website, prior to marketing such UCITS 
to EEA retail investors.  PRIIPs KIDs will need 
to be filed with the CBI according to each 
entity’s deadline as specified on the ONR 
system. The CBI’s ‘Fund Profile V2’ guidance 
provides clarification on questions in relation 
to PRIIPs KID. 

Information kindly provided by our Eversheds Sutherland 
office in Ireland. 

Italy 
 

Consob enacts PRIIPs KID legislation 
amends 

Consob has recently enacted a Consultation 
Paper for the amendments to be introduced in 
the Consob Regulation no. 11971 of 14 May 
1999 (“Issuers Regulation”), in connection 
with the implementation of the (EU) Directive 
2021/2261 that has modified the UCITS 
Directive. 

The Consob resolution that amended the 
Issuers’ Regulation provides that the new 
provisions will apply from 1 January 2023, the 
date from which the exemption from the 
compliance with the PRIIPs Regulation for 
UCITS and open-ended AIFs shall not be 
effective anymore.  

As a consequence, with reference to the 
offerings of UCITS targeting retail investors in 
progress at the date of 1 January 2023:  

 the obligation to draft and publish the KID 
starts from 1 January 2023 as well as the 
obligation to file the aforementioned 
document with Consob; 

 the obligation to provide retail investors 
with the KID does not apply to investors 
with reference to the units/shares of 
investment funds already subscribed by 
the same at date of 1 January 2023, 
unless they request to receive this 
document in one of the formats provided 
for by the PRIIPs Regulation. 

Information kindly provided by our Eversheds Sutherland 
office in Italy. 

Latvia 
 

Law on Private Pensions amended 

On 13 October 2022 the Parliament of Latvia 
adopted the amendments to the Law on 
Private Pensions which came into force on 3 
November 2022.  As explained in the 
annotation of the draft law, the purpose of it 
is to create legal prerequisites for the 
registration and distribution of the Pan-
European private pension product (“PEPP 
plan”) in Latvia.  This is necessary to ensure 
the regulation of the European Parliament and 
the Council of June 20, 2019 (EU) No. 
2019/1238 on the direct application of Pan-
European private pension products (“PEPP”) 
in Latvia.  The PEPP plan does not change the 
existing Latvian pension system but 
complements it. 

Information kindly provided by our Eversheds Sutherland 
office in Latvia. 

Malta 
 

Malta Financial Services Authority 
revises application form for investment 
firms 

With the aim of continuing to invest in building 
its technological capacity to increase 
efficiencies and reduce the regulatory burden 
on applicants and authorised persons, the 
Malta Financial Services Authority (“MFSA”) 
has revised its application form for applicants 
seeking authorisation as investment firms.   
With effect from 1 January 2023, only the new 
form will be accepted by MFSA for applicants 
seeking authorisation as investment firms. 

MFSA amends financial return 
obligations for fund managers 

As of 1 December 2022, changes have been 
made to the financial return that fund 
managers based in Malta are obliged to 
complete.  The changes are intended to 
enable the MFSA to better exercise its 
regulatory and supervisory role. 
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The first change relates to employee statistics 
to be submitted in the financial return.  These 
will enable the MFSA to determine whether a 
fund manager falls under the category of 
micro, small and medium sized enterprises. 

The second change relates to certification by 
board members that, following relevant 
checks carried out, there were no 
circumstances arising that throw doubt that 
the executive committee members do not 
remain 'fit and proper' in terms of applicable 
rules. 

Information kindly provided by Conti Legal in Malta. 

North Macedonia 
 

Decision adopted on categorization of 
investment funds 

In November 2022, the Securities and 
Exchange Commission of the Republic of 
North Macedonia (“Commission”) adopted a 
Decision on the Adoption of the Guidelines for 
the Categorization of Investment Funds 
(“Decision”).  The Decision adopts the 
Guidelines for the Categorization of 
Investment Funds adopted by the 
Commission (“Guidelines”) and prescribes 
an obligation for the open and closed 
investment fund management companies to 
act in accordance with Chapter VII of the 
Guidelines. 

In Chapter VII it is stated that open and closed 
investment fund companies are obliged to 
harmonise the operation of the open funds 
they manage.  The harmonisation refers to 
the prospectus and statute of the funds, i.e., 
the existing open investment funds should 
harmonise the name of the investment fund, 
the investment policy, as well as the structure 
of the investments. The Decision also 
prescribes that the failure to act on this 
obligation and non-compliance with the 
Guidelines is a basis for establishing an 
irregularity in the operation of open and 
closed investment fund management 
companies. 

Information kindly provided by Karanovic Partners in North 
Macedonia. 

Norway 
 

Norway implements long-term 
investment fund regulation 

Regulation (EU) 2015/760 on European Long-
term Investment Funds (“ELTIFs”) was 
implemented in Norway by way of 

amendment to the Act on the Management of 
Alternative Investment Funds on 18 June 
2021. 

ELTIFs came into force and thus is applicable 
in Norway from 1 January 2023.  EEA 
domiciled ELTIF funds can now be passported 
to and thus marketed in Norway.  The 
Norwegian Financial Supervisory Authority 
will accept passporting notifications from 
home state regulators. 

Information kindly provided by Haavind in Norway. 

Serbia 
 

Serbia adopts new list of indicators for 
suspicious transactions 

On 10 November 2022, the Securities and 
Exchange Commission of the Republic of 
Serbia adopted a new List of Indicators for 
Recognizing Suspicious Transactions for 
Investment Fund Management Companies 
and Depositories of Investment Funds.  The 
investment funds’ management companies 
are obligors under Serbian Anti-Money 
Laundering Law and among other obligations 
must prepare a list of indicators for 
recognizing persons and transactions for 
which there is a suspicion of money 
laundering or terrorism.  Such lists must 
include indicators set out in the 
abovementioned List of Indicators for 
Recognizing Suspicious Transactions for 
Investment Fund Management Companies 
and Depositories of Investment Funds. 

Information kindly provided by Karanovic Partners in North 
Serbia. 

Slovenia 
 

Slovenia aligns with EU Forms of 
Alternative Investment Funds 

On 1 December 2022 the Slovenian Securities 
Market Agency adopted amendments to 
secondary legislation with the aim to align 
certain national law aspects of investor 
communication with EU law. These 
amendments came into force on 1 January 
2023. The key amends are: 

 the operating costs of mutual funds must 
be calculated, updated and revised in 
accordance with the Annex VI to the 
Commission Delegated Regulation (EU) 
2017/653 of 8 March 2017 (“CDR 
2017/653”).  The information on 
operating costs must be included in the 
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key investor information document.  The 
management company must store an 
archive of calculated and published 
operating costs, which must be readily 
available to investors. 

 monthly reports on the operations of the 
open-ended investment fund must also 
include: 

- a summary risk indicator in 
accordance with Annex II, point 52 
of the CDR 2017/653; and 

- cumulative return on investment in 
investment coupons of the open-
ended mutual fund, or in the case of 
structured mutual funds, simulation 
of the future return on an open-end 
investment fund. 

 the prospectus of open-ended investment 
funds must also include:  

- sustainability indicators and 
explanation regarding main adverse 
impacts of investment decisions on 
sustainability factors; 

- in case of structured funds, the 
contents required by Article 2 of the 
CDR 2017/653; and 

- total operating costs calculated in 
accordance with CDR 2017/653. 

In addition, following the adoption of the Act 
on Forms of Alternative Investment Funds in 
August 2022, the Agency has updated 
secondary legislation concerning 

1) the definition of individual concepts 
related to marketing and market 
communication in relation to units of 
alternative investment funds, and 

2) determination of the method and 
conditions for marketing of investment 
fund units. 

The main amends are: 

 the standard of duty of professional care 
is aligned with EU legislation (including 
Regulation (EU) 2019/1156) and national 
primary legislation; and 

 regarding the prospectus of UCITS 
formed in another member state, the 
required contents of the addendum for 
Slovenian investors have changed to be 
further aligned with Directive (EU) 
2019/1156 and Directive (EU) 
2019/1160.  

Information kindly provided by Rojs, Peljhan, Prelesnik & 
Partners in Slovenia. 

Sweden 
 

Legislative changes re PRIIPs KIDs and 
division of Swedish UCITS enter into 
force 

On 7 December 2022 the Swedish Parliament 
(Sw. Riksdagen) decided to adopt legislative 
changes implementing, inter alia, 
amendments to the UCITS Directive and the 
PRIIPs regulation.  The changes primarily 
entail: 

i) that UCITS and AIF managers 
shall not be obligated to 
produce/provide two different 
information documents for the 
same fund; and 

ii) that the Swedish Financial 
Supervisory Authority (the 
“SFSA”) may decide that a 
division of a Swedish UCITS or 
special fund may, in certain 
cases, be carried out earlier than 
the otherwise applicable time 
frame. 

The legislative changes entered into force on 
1 January 2023. 

New reporting system for UCITS and 
special funds 

The SFSA has announced that, as of 31 March 
2023, the reporting of quarterly reports for 
UCITS and special funds to the SFSA shall be 
done through the system ‘Fidac’ instead of the 
system for periodic reporting. 

Information kindly provided by our Eversheds Sutherland 
office in Sweden. 

UK 
 

Deadline approaches for Register of 
Overseas Entities 

On 1 August 2022, the Register of Overseas 
Entities came into force via the new Economic 
Crime (Transparency and Enforcement) Act 
2022.  The register directly impacts anyone 
using offshore entities to hold UK land or 
property, including those in Jersey, Guernsey, 
Luxembourg and other commonly used 
jurisdictions. Each of these entities will need 
to register with Companies House to obtain an 
Overseas Entity ID, with the deadline for 
registration falling on 31 January 2023. 
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Anyone not complying with the registration 
requirements by the 31 January 2023 
deadline can face criminal sanctions, including 
fines of up to £2,500 per day as well as a 
prison sentence of up to 5 years.  In addition, 
the overseas entity will be restricted from 
buying or disposing of the land or property. 

Information kindly provided by Langham Hall in the UK. 

UK overseas territories 

Guernsey 
 

Guernsey Financial Services Commission 
launches the Natural Capital Fund regime 

The Guernsey Financial Services Commission 
(the “Commission”) has launched the 
‘Natural Capital Fund’ framework.  This is a 
new offering in Guernsey’s ‘Sustainable Funds 
Regime’ complementing the existing 
regulated ‘Guernsey Green Fund’ regime.  
Together, they are designed to provide 
Guernsey funds with a suite of sustainability 
designations based on international 
standards. 

The Natural Capital Fund regime has a 
broader, nature-focussed, scope than the 
Guernsey Green Fund regime, the focus of 
which is centred on climate change mitigation 
and adaptation.  The extent of the Natural 
Capital Fund regime includes schemes which, 
through their activities, commit to 
significantly reducing environmental harm to 
the natural world as well as those which aim 
to contribute positively. 

Any class of Guernsey fund can notify of its 
intention to be designated as a Natural Capital 
Fund whether registered or authorised, open-
ended or closed-ended, providing that it 
meets the eligibility criteria and that its 
objectives align with one of the options set out 
in the Natural Capital Fund Rules and 
Guidance, 2022. These are currently: 

 the United Nations Convention on 
Biological Diversity’s Post 2020 Global 
Biodiversity Framework’s 2030 Action 
Targets; 

 the United Nations Sustainable 
Development Goals 12-15; or 

 the European Union Taxonomy for 
Sustainable Activities’ Environmental 
Objectives (c) to (f). 

Commission expands Guernsey Green 
Fund criteria 

The Commission has expanded the Guernsey 
Green Fund green criteria to include the EU 
Taxonomy for Sustainable Activities technical 
screening criteria for determining the 
conditions under which an economic activity 
qualifies as contributing to climate change 
adaptation.  Not only does this addition adopt 
an internationally recognised definition of 
sustainable investment but it also expands the 
scope of the Guernsey Green Fund Rules and 
Guidance, 2021 to more clearly include 
climate change adaptation-related investment 
strategies. 

Commission publishes guidance on 
greenwashing 

The Commission has published guidance for 
funds on measures to counter the risk of 
greenwashing (the “Guidance”). 

This Guidance applies to all authorised or 
registered funds and to those responsible for 
preparing the prospectuses and other 
marketing materials of such funds.  Where the 
rules applicable to a class or type of fund 
require the preparation of a prospectus, they 
also require the disclosure of the fund's 
investment objectives and policy and/or any 
relevant investment restrictions within that 
document.  The Commission’s expectation is 
that this disclosure requirement extends to 
ensuring that any explicit claims, or 
statements, indicating that the fund or its 
underlying assets are environmentally 
sustainable investments, are not misleading. 

Furthermore, the Commission expects that 
relevant information will be provided to allow 
potential investors to understand how the 
sustainable investment objective is intended 
to be achieved and how that will be 
monitored, measured, reported and kept up 
to date.  Similar levels of transparency are 
expected with related marketing materials. 

The Guidance indicates that disclosures 
compliant with the SFDR would be deemed 
compliant with the Guidance. 

Guernsey progresses proposals for 
public-private partnership 

Following a closed consultation by Guernsey's 
Financial Intelligence Unit (“FIU”) in autumn 
2021, the Committee for Home Affairs put 
forward proposals to create a public-private 
partnership task force. 

The proposals are now being progressed and 
are contained in a Policy Letter dated 3 
October 2022 , which was approved at the 
States meeting on 23 – 25 November 2022. 

The Proposal 
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The Policy Letter states that the Guernsey 
Integrated Money Laundering and Terrorist 
Financing Intelligence Task Force (“GIMLIT”) 
is to be established.  The intention is to set-
up a ‘Pilot Scheme’ GIMLIT model consisting 
of the four main retail banks in the Bailiwick. 

The FIU would make requests to GIMLIT for 
information.  First, the FIU would make 
requests based on its own analysis.  It would 
also share elements of requests for assistance 
received from domestic and international law 
enforcement agencies, financial intelligence 
units, and other public private partnerships. 

The aim would be for each member of GIMLIT 
to search its databases and then provide the 
FIU (and, if that member considered it 
appropriate, other private sector participants) 
with any information it holds (or can obtain 
from elsewhere in the group to which the 
member belongs) which is relevant to a 
request.  The provision of information to the 
FIU through GIMLIT would be voluntary. 

On receipt of information through GIMLIT, the 
FIU could utilise its existing information 
gathering powers to formally request the 
information from the member.  On receipt of 
that, the FIU would undertake operational 
analysis and, if a requesting authority was 
involved, disseminate relevant intelligence to 
that authority. 

Confidentiality 

Various measures are suggested to protect 
the confidentiality of information shared, 
including: 

 Amending the existing legislative 
framework along the lines of 
confidentiality provisions in the Civil 
Contingencies (Bailiwick of Guernsey) 
Law, 2012.  These provide that it is an 
offence for any member of the Civil 
Contingencies Authority, or any employee 
of the States of Guernsey engaged in 
work for the Authority, to unlawfully 
disclose any information, document or 
other article to which they have access by 
virtue of their position. 

 All participants in GIMLIT would sign a 
Memorandum of Understanding, which 
would highlight the importance of 
confidentiality and the purpose(s) for 
which information obtained by GIMLIT 
members could be used. 

However, it remains to be seen how 
businesses will reconcile their confidentiality 
obligations to clients with disclosures to the 
FIU and other GIMLIT members if the 
provision of information is not strictly 

necessary. 

Data Protection 

Under the data protection regime, personal 
data may only be processed in accordance 
with specified, explicit and legitimate 
purposes.  The intention is that providing 
information to the FIU and potentially other 
GIMLIT members would be covered by one of 
the lawful processing grounds under Schedule 
2 of the Data Protection (Bailiwick of 
Guernsey) Law, 2017 (paragraph 13A, 
‘necessary for a law enforcement purpose’). 

The FIU proposes to draft a Data Protection 
Impact Assessment (“DPIA”) which would aim 
to identify and minimise the data protection 
risks that may need to be considered when 
developing GIMLIT.  This DPIA will include the 
process that the FIU will adopt when sharing 
information between the GIMLIT members, 
the legal basis for sharing information, and the 
controls and measures that will be put in place 
to reduce the risk of breaching data protection 
requirements. 

Information kindly provided by Mourant in Guernsey. 

Americas 

Canada 
 

Canadian federal government 
modernises the Investment Canada Act 

On 7 December 2022, the Canadian federal 
government introduced Bill C-34, An Act to 
amend the Investment Canada Act, to 
modernize Canada’s foreign investment 
review law, the Investment Canada Act 
(“ICA”). The following are some of the key 
implications for investors: 

1) New pre-closing filing requirement 
for investments in prescribed 
businesses activities that may raise 
national security concerns 

A non-Canadian investor is required to notify 
the Canadian government when acquiring 
control of a Canadian business or when 
establishing a new Canadian business.  The 
investor can notify the government before 
closing or up to 30 days after closing.  
Investors also have the ability to notify non-
controlling investments voluntarily.  The 
submission of a notification commences a 45-
day period during which time the Minister can 
initiate a national security review process. 

The proposed amendments will require a non-
Canadian investor to make a pre-closing filing 
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in respect of an acquisition, in whole or in part, 
of a Canadian business engaged in a 
prescribed business activity, if the non-
Canadian: 

i) could gain access to material non-
public technical information or 
material assets, and 

ii) would have the power to appoint 
or nominate any person who has 
the capacity to direct the business 
and affairs of the business, or 
prescribe special rights with 
respect to the business. 

The investor may not close the investment 
until the review period has lapsed or any 
national security concerns have been resolved. 

The government has not yet defined the 
prescribed business activities, the types of 
non-public technical information and the types 
of material assets that would trigger a 
mandatory pre-closing filing.  The government 
plans to introduce regulations to this effect 
after the passage of Bill C-34. 

2) Increased penalties for non-
compliance 

The proposed amendments will increase the 
costs of non-compliance by raising the 
penalties from $10,000/day to $25,000/day 
and introducing a new discretionary penalty of 
the greater of $500,000 or an amount set out 
in the regulations. 

3) New ministerial authority to impose 
interim conditions during a national 
security review 

The proposed amendments will provide the 
Minister with the authority to impose interim 
conditions while a national security review is 
ongoing.  The Minister can exercise this power 
after consulting the Minister of Public Safety 
and Emergency Preparedness, if the Minister 
is satisfied that interim conditions are 
necessary to protect national security (e.g., 
limit the investor’s access to critical 
technologies during the review period). 

4) New ministerial authority to accept 
undertakings to mitigate national 
security risk 

The amendments will permit non-Canadian 
investors to make representations and submit 
binding undertakings directly to the Minister to 
address national security concerns in respect 
of an investment, and allow the Minister to 
resolve a national security review on the basis 

of such negotiated undertakings, instead of 
having to go to Cabinet. 

This change would align the negotiation 
process with how the Minister currently 
negotiates undertakings with investors during 
economic or “net benefit” reviews under the 
ICA and make the negotiation process more 
efficient. 

5) Improved information-sharing with 
international counterparts 

The ICA currently includes a blanket privilege 
over information provided to the Canadian 
government in respect of an investment. The 
proposed amendments would curtail that 
privilege and allow the Minister to share 
information about an investment with a 
foreign state or agency for the purposes of 
national security reviews under the ICA, with 
the objective of facilitating international 
cooperation between governments. 

6) New rules for disclosure and 
evidence during a judicial review 
proceeding 

The proposed amendments would permit 
judges, on the request of the Minister, to 
consider sensitive information as part of a 
judicial review of a decision made under the 
national security provisions of the ICA without 
disclosing such information to the public, 
including to the investor and its counsel. The 
judge would be permitted to proceed with this 
confidential process if, in the judge’s opinion, 
disclosure of the purported sensitive 
information would be injurious to international 
relations, national defence or national 
security, or would endanger the safety of any 
person. 

Notwithstanding such limitations, the 
amendments require that the investor be 
provided with a summary of information to 
allow the investor to remain reasonably 
informed of the government’s case.  The 
summary would not include anything that, in 
the judge’s opinion, would be injurious to 
international relations, national defence or 
national security, or would endanger the 
safety of any person if disclosed. The 
amendments also require that the judge 
provide the investor with an opportunity to be 
heard. 

Next Steps 

The Bill will be studied in Committee over the 
coming months, with passage into law, with or 
without amendment, anticipated as early as 
the spring of 2023.  As part of this process, 
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the government is expected to make 
regulations identifying sensitive sectors that 
will trigger an enhanced review process and 
additional procedural elements, and publish 
further guidance with the objective of 
increasing transparency and investor 
certainty. 

Information kindly provided by McMillan in Canada. 

Chile 
 

Chilean pensions regulator requires due 
diligence process from pension funds 
investing in foreign alternative assets 

On 21 November 2022, the Chilean pensions 
regulator issued General Rule 303 (“Rule 
303”) which establishes the obligation for 
Chilean pension funds investing in foreign 
alternative assets, to carry out a documented 
due diligence process.  The due diligence 
process and backing documentation must 
take into consideration at least, the following: 

a) Fund structure, manager organisation, 
registration with regulators and 
analysis of potential conflicts of 
interest with service providers. 

b) The manager’s investment strategy 
and the specific fund’s investment 
strategy. 

c) Administration and operation of the 
fund, including litigation analysis, 
team composition and personnel 
turnover. 

d) Review of fund returns and track 
record, and that of similar strategies 
managed by the same manager. 

e) Risk management mechanisms: asset 
valuation, frequency of valuation, risk 
evaluation in extreme situations and 
mechanisms to identify and control 
conflicts of interest. 

f) Level of leverage. 

g) Expenses, such as taxes, 
administration, and others. 

h) Fee structure of the fund. 

i) Review of legal documentation by the 
Chilean pension fund’s legal team, 
including fees and the quality as 
partner or equivalent status, of the 
Chilean pension fund in the 
investment. 

In the case of feeder funds, the following must 
also be taken into consideration: 

a) That the master-feeder structure is 
justified by operational, tax or other 
objective reasons. 

b) That the cost structure does not entail 
a significant difference between the 
returns of the feeder and its master. 

c) In addition to the considerations for a 
direct investment, the policies, 
procedures, controls, corporate 
governance systems, rules on 
transparency and information 
publication and custodian of the 
manager of the feeder, must be taken 
into consideration. 

The due diligence process described above 
must also be documented and produced in 
case of an audit from the Pensions 
Superintendence. 

Information kindly provided by Guerrero Olivos in Chile. 

Asia Pacific 

Taiwan 
 

Financial Services Commission amends 
Deep Rooting Incentive Plan 

On 22 November 2022, the Financial 
Supervisory Commission (“FSC”) issued a 
ruling (Ref. No. Jin-Kuan-Chen-Tou-Tz-
1110385085) to amend the Deep Rooting 
Incentive Plan of Offshore Fund (Deep Rooting 
Incentive Plan).  The main amends are as 
follows: 

1) The FSC amended the recognition period 
of application of Deep Rooting Incentive 
Plan.  After the amendment, a company, 
which has been recognized by the FSC for 
3 consecutive years in the past, may be 
entitled to apply for a recognition valid for 
the next 2 years.   

2) FSC also amended the Q&A for offshore 
funds to elaborate that where an offshore 
fund institution provides a master agent 
with ESG related research resource and 
technology or assist with developing ESG 
related business or nourishing ESG 
talents with remarkable results, it can be 
considered as achieving one of the 
indexes of the Deep Rooting Incentive 
Plan. 

FSC amends to annual reporting and 
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public offering and issuance prospectus 
regulations 

On 27 July 2022, the FSC announced the 
amendment to the “Regulations Governing 
Information to be Published in Annual Reports 
of Public Companies” and the “Regulations 
Governing Information to be Published in 
Public Offering and Issuance Prospectuses”, 
which require the companies meeting certain 
conditions to disclose climate related 
information and add relevant disclosure 
forms.  Such requirement will become 
effective from 1 January 2024 where a one-
year grace period is given.  With respect to 
the disclosure of greenhouse gas inventory 
and relevant assurance information, the 
implementation shall proceed in accordance 
with the timeline announced by the FSC for 
different paid-in capital and industries. 

Draft amendment to public offering of 
securities investment trust funds 

On 24 November 2022, the FSC announced 
the draft amendment to Article 19, 20 and 22 
of “Regulations Governing the Public Offering 
of Securities Investment Trust Funds by 
Securities Investment Trust Enterprises”.  The 
main amends are as follows: 

3) To add that a securities investment trust 
enterprise may appoint credit unions, 
futures commission merchants or 
Chunghwa Post Co., Ltd. to serve as its 
sales agent(s); and 

4) To add qualification requirements for 
companies issuing no par value shares in 
accordance with Article 156 of Company 
Act while serving as sales agents. 

Information kindly provided by Lexcel Partners in Taiwan. 

Middle East and Africa 

South Africa 
 

Financial Services Conduct Authority 
publishes  crypto information request 

On 13 December 2022, pursuant to paragraph 
3(2) of Financial Services Conduct Authority 
(“FSCA”) FAIS Notice 90 of 2022, the FSCA 
published FSCA Information Request 7 of 
2022  requesting information in respect of 
crypto asset-related activities conducted by 
Crypto Asset FSPs in South Africa.  The 
purpose of FSCA Information Request 7 of 
2022 is to assist the FSCA with understanding 
the crypto asset-related activities that Crypto 
Asset FSPs are currently performing and 
related conduct risks.  

The FSCA required information as it relates to 
details of a Crypto Asset FSP and information 
on business practices of the Crypto Asset FSP 
as at 31 December 2022. 

All existing Crypto Asset FSPs are required to 
comply with the request for information by 
completing and submitting Annexure A 
attached to FSCA Information Request 7 of 
2022 to the FSCA.  Failure to do so will 
constitute non-compliance with paragraph 
3(2) of FSCA FAIS Notice 90 of 2022 which 
will result in the exemption contemplated in 
FSCA FAIS Notice 90 of 2022 no longer being 
applicable to that Crypto Asset FSP.  To the 
extent that a Crypto Asset FSP renders 
financial services at such time at which FSCA 
FAIS Notice 90 of 2022 is no longer applicable 
to it, such a Crypto Asset FSP will be in 
contravention of section 7(1) of FAIS (the 
licensing requirement).   

A completed Annexure A must be submitted 
to the FSCA via e-mail by no later than 15 
February 2023. 

Financial Intelligence Centre Act 
amended 

Following several years of consultation, the 
final amendments to Schedule 1 (which 
designates ‘accountable institutions’), 
Schedule 2 (which lists supervisory bodies) 
and Schedule 3 (which lists reporting 
institutions) to the Financial Intelligence 
Centre Act, 2001 (“FICA”) were published on 
30 November 2022, and took effect from 19 
December 2022. 

Schedule 1 

The amendments to Schedule 1 materially 
increase the number of sectors qualifying as 
accountable institutions, to include (among 
others): 

 a person who carries on the business of 
providing credit (whether that person is 
subject to or regulated under the National 
Credit Act, 2005 or not); 

 trust and company service providers; 

 crypto asset service providers 
(“CASPs”); 

 high-value goods dealers (“HVGDs”); 
and 

 payment clearing service operators. 

These additions seek to improve the ability of 
the Financial Intelligence Centre (the 
“Centre”) to obtain information regarding the 
financial activities of customers from a wider 
range of institutions. 
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There are various business and regulatory 
implications for the additional sectors now set 
to qualify as accountable institutions from 19 
December 2022.  The new sectors will be 
required to formally register with the Centre 
as accountable institutions, and must then, on 
an ongoing basis, comply with certain 
regulatory obligations, including (among 
others):  

 filing specified regulatory reports with the 
Centre; 

 maintaining and implementing a FICA-
compliant Risk Management and 
Compliance Programme; 

 implementing customer due diligence 
measures (including the identification and 
verification of the identities of 
customers); 

 appointing a FICA compliance officer; and 

 training employees in relation to FICA 
compliance.  

Schedule 2 

The amendments have also changed the 
supervisory body structure under FICA.  The 
Centre will oversee and enforce the FICA 
compliance of, among others, credit providers, 
CASPs, trust and company service providers, 
HVGDs and legal practitioners. 

Schedule 3 

As a result of the inclusion of HVGDs as 
accountable institutions in terms of Schedule 
1, the erstwhile Schedule 3 ‘reporting entities’, 
namely persons carrying on the business of 
dealing in: 

i) Motor vehicles, or 

ii) Krugerrands, 

have been removed. 

Transitional period 

The new sectors introduced in Schedule 1 will 
benefit from what is, in effect, an 18-month 
‘grace period’, beginning on 19 December 
2022.  During this period, the Centre and the 
various supervisory bodies will focus on 
entrenching FICA implementation among the 
new sectors.  Supervisory bodies will conduct 
inspections and, where warranted, issue 
remedial administrative sanctions aimed at 
correcting identified areas of non-compliance.  
The imposition of financial penalties for FICA 
non-compliance by entities falling within the 

newly-qualified sectors is not currently 
envisaged, during the ‘transitional’ 18-month 
period. 

Information kindly provided by Bowmans Law in South 
Africa.
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