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Welcome

Of course, we have not worked alone and would like to 
thank our industry contributors – Brodie Consulting 
Group, Buzzacott, Clement Advisory, Kroll, Gallagher, 
KPMG, IQ-EQ, Saffron Consulting, Walkers and Waystone 
– for all their support over these last few months. We 
would also like to extend a special thank you to April 
Hughes and Imogen Toomey, who offered invaluable 
support turning our ideas into a realisable project, 
Frederick Morgan, for his tireless commitment and expert 
editing, and finally to Rebekah Muldowney, for making the 
finished piece look so good. 

If you have any questions about the material set out over 
the following pages, please get in touch. There is a list of 
contacts at the back and area specialists are highlighted 
throughout. One final note, we have tried to keep this 
guide jargon free, but this is not always possible (or 
helpful) in a technical industry. Where it proved necessary 
to make use of them, technical terms or phrases (in bold) 
have been defined and explained as they come up.

Yours sincerely, 

Ben Watford
Head of Hedge Funds

T: +44 20 7919 0841
M: +44 7825 256 268 
benwatford@
eversheds-sutherland.com

Welcome Reader, 

The Eversheds Sutherland team are proud to 
present our Hedge Fund Launch Guide. We hope 
our readers find this Guide useful and that it 
answers any questions you might have about the 
process of bringing a new hedge fund to market.

FeMan Consulting Limited
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Our global hedge 
funds team

We offer more than legal advice. Our team are trusted 
business partners with a real presence in the industry. We 
co-ordinate with and can make introductions to a wide 
network of professionals including prime brokers, fund 
directors, administrators, banks and depositaries.

Our team is the only Chambers and Partners tier-one 
firm in the open-ended funds space, and we also have 
strong practices in alternative funds, general regulatory 
and compliance, pension and insurance funds, and 
custody and depository advisory work.

We work with international names in the asset 
management, banking and depositary, and service 
provider space.

In addition, our Financial Services Consulting team offers 
tailored regulatory and compliance assistance to our 
clients, helping with regulatory change, and supporting 
compliance manager on a day-to-day basis.

Together with our global network stretching across 32 
countries, we keep a keen eye on the world’s legal and 
regulatory developments to ensure our clients stay 
ahead of the curve.

Eversheds Sutherland has experienced 
funds lawyers in London, Luxembourg, 
Hong Kong, Ireland and the United States. 
We have a broad insight into global 
regulatory trends and issues. A breadth we 
match with a commitment to dedicated 
and focussed client support.

Celebrating success
We won Best Law Firm in the 
Hedgeweek European 
Awards 2020 and 2021

Awarded ‘Highly 
Commended’ for Best 
Onshore Law Firm - Start 
Ups at the HFM European 
Services Awards 2021.
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“We have been working with Ben 
Watford for over 5 years, assisting 
emerging and start up fund managers 
get to market quickly and in a compliant 
and regulatory robust way. Our 
businesses share many of the same core 
values which has consistently resulted 
in beneficial outcomes for our clients. 
Whether the client is looking for a 
complex structure, or a simple hedge 
fund vehicle, Ben Watford and his team 
have been able to deliver a brilliant 
product with unparalleled client service 
time and time again.”

Andrew Frost, IQ-EQ
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Before the process of launching a fund can begin, the founders will need to establish a 
management entity, what we will refer to as the ‘investment manager’. The investment 
manager is typically comprised of two separate elements: a management company and 
a fund management team. The management company employs staff, leases office 
space, covers day to day expenses and handles routine investment management 
activities. The fund management team is responsible for the overall operation of the 
fund, plotting its route through the market.

We will discuss popular fund-launch jurisdictions and the available fund structures in 
Section 5: Domiciles and Fund Vehicles, but it is important to note the investment 
manager and the fund do not need to be based in the same jurisdiction. For the 
purposes of this guide we will focus on the key UK structural options. 

UK structural options

The UK is a popular domicile for investment management 
business, though prospective entities will need to secure 
FCA authorisation, or use a hosting solution, before 
carrying out any regulated activities. For an overview of 
both regulatory pathways see Section 2: Dealing with the 
Regulators. A UK investment management business will 
typically opt for one of two corporate vehicles: an English 
limited liability partnership established under the Limited 
Liability Partnership Act 2000 (LLP), or an English private 
limited liability company set up under the Companies Act 
2006 (Ltd). Each offers its own benefits to prospective 
managers.

The LLP

The LLP structure combines elements from two other 
vehicles: when calculating tax it is treated as a partnership, 
but it is considered a company (body corporate) for 
contractual and commercial purposes. An upshot of this 
hybridisation is that LLP members can participate in 
business management without losing limited liability status. 
That said, the chief appeal of the LLP is its tax profile. 

Most body corporates (such as UK companies) are treated 
as tax opaque. This means that some shareholders will be 
taxed at two levels: once at the company level and then 
again at the shareholder level when profits are distributed 
(so-called double taxation). By contrast, LLPs are not 

generally treated as separate legal entities for tax purposes 
and are consequently tax transparent. In other words, 
there is no tax is payable at the LLP level and all income and 
gains earned by an LLP are attributed directly to its 
members, who are then taxed according to their applicable 
tax status and rate. There are a few caveats: LLPs still file a 
partnership tax return with Her Majesty’s Revenue and 
Customs (HMRC) and are still considered separate entities 
for VAT purposes. Nonetheless, the tax transparency of the 
LLP continues to make it the more popular option for UK 
investment managers.

Can you break down the figures? 

UK corporate shareholders will pay UK corporation tax on 
profits and gains attributed from an LLP (at a current rate of 
19%), while UK individual shareholders will pay tax on 
trading income at an aggregate maximum of 47%, made up 
of their income tax (up to 45% for additional rate taxpayers 
i.e., currently taxpayers with income above £150,000) and 
national insurance contribution (NIC) (2%). Note in 
particular that, subject to anti-avoidance rules discussed 
below, income received by members of an LLP does not 
give rise to the 13.8% employer’s NIC charge usually 
payable on salaries. As a result, for key individuals that might 
otherwise have been paid a significant salary by a UK 
company, the LLP structure offers further tax savings. A 
prospect made all the more appealing by the fact that 
capital gains attributed to UK individual members are taxed 
at the lower UK capital gains tax rates.

0101 Settling on structure: 
managing a hedge 
fund from the UK01
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The Ltd

The Ltd is a more traditional corporate vehicle and is ‘tax 
opaque’, which means it incurs additional tax obligations 
compared to an LLP. The tax cost to a UK individual 
receiving dividends from a UK company is an aggregate 
burden of roughly 49.86%. It should be noted that this 
double tax cost does not apply to UK corporate 
shareholders who, as a general rule, are exempt from tax 
on dividends received. Even so, UK company structures still 
impose certain dividend restrictions – the need for a 
distributable reserves being one example – which will 
apply in either case.

What is the case for a company structure?

So far, so unappealing. However, UK companies can give a 
real tax advantage if the profits of an investment 
management business are to be reinvested back into the 
business. In these situations, UK companies can give a 
better tax profile than an LLP since the only tax cost on 
profits reinvested by a company is the 19% corporation tax 
charge. Compare this to an LLP, where the profit is directly 
attributed and taxed in the hands of its members regardless 
of whether it is actually distributed. Profits reinvest by an 
LLP are effectively subject to tax at rates up to 47%. In such 
a scenario, a UK company would have 81% of its profits 
available to reinvest after tax, while an LLP would only 
have 53%. 

What’s more, in an effort to tackle perceived tax avoidance, 
HMRC has recently made the tax treatment of LLPs more 
complex and it is now far harder to navigate. For example, 
historically LLPs with mixed memberships (corporate and 
individual) could take advantage of the lower corporate tax 
rate by diverting profits they wished to reinvest to 
corporate shareholders. Following the introduction of 
mixed membership rules, this favourable 19% tax on 
working capital is nearly impossible to achieve with an LLP. 
In addition, HMRC has introduced anti-avoidance rules 
which can – through so-called ‘salaried member’ 
provisions – reclassify certain members of LLPs as 
‘employees’, giving rise to the 13.8% NIC obligation 
applicable to salaries as described above. This 
development further blunts the competitive edge 
previously held by LLPs over their Ltd counterpart.

In summary, while an LLP will generally be preferable if a 
business is aiming for high annual pay-outs, investment 
managers seeking to re-invest and create working capital 
may still benefit from a UK Ltd structure. A more thorough 
analysis of the differences between LLP and the Ltd options 
is available on request.

A note on Brexit

On 31 January 2020 11pm (GMT) the UK officially left the 
European Union (EU), however, the UK is in a transitional 
period until 31 December 2020, during which it 
substantially retains the benefits and burdens of EU 
membership, including passporting for financial services 
firms. Though the shape of the future relationship is 
currently unclear, the UK is expected to diverge from EU 
regulations on financial services regulation in the 
coming years.

 For UK fund management entities looking to operate 
outside of the EU this is unlikely to have a significant 
impact. Indeed, signals coming out of Parliament and the 
Bank of England suggest that the UK may be seeking to 
simplify existing regulation as it diverges from the 
continent. However, prospective founders hoping to 
establish funds targeting investors or assets in the EU 
should take the prospect of further divergence into 
account when they look to create new management 
entities. While UK fund managers will still be able to 
manage EU domiciled funds, seeking advice or contacting 
investors in the EU may throw up regulatory difficulties. 
These issues can be mitigated if a UK management entity 
establishes a branch or subsidiary in a jurisdiction within 
the European Economic Area (EEA), but doing so will 
require the management entity to maintain a substantial 
presence in that jurisdiction (in terms of management, 
capital, premises and personnel). Some of these 
management functions can be delegated back to the UK, 
but crucially not all – and this may drive up costs. As a 
result EU-focussed funds may wish to consider an EU 
management structure.

Eversheds Sutherland Contact

Get in touch with Ben Watford with any queries.

 

7



02 Dealing with the Regulators: 
FCA Authorisation or 
Hosting Solution? 

Before an investment manager can operate in the UK it will need to secure authorisation 
from the Financial Conduct Authority (FCA), or seek regulation via a hosting solution, as 
described below. This must be done ‘up front’, i.e. before a fund begins carrying out any 
regulated activities. Firms must meet certain standards with regards to their legal structure, 
location, available resources and any links they might have with certain firms or individuals. 
The extent to which any of these factors might prevent effective supervision is a key 
consideration for the FCA.

In their contribution, the Kroll team offer valuable insight into the FCA authorisation 
process, together with a detailed account of how firms can meet the challenges of 
ongoing compliance.

Smaller or start-up managers in the fund management business may use a hosting solution 
to leverage the authorisations held by another regulated entity, commonly referred to as a 
regulatory ‘umbrella’, rather than becoming directly authorised by the FCA. Kroll’s industry 
leading team cover the pros and cons of the hosting approach in more detail below.

A brief introduction: who needs authorisation?

Anyone carrying out a ‘regulated activity’ will need to either 
secure FCA authorisation or an exemption from the 
authorisation requirement. The list of activities which are 
deemed ‘regulated activities’ is set out in the (Regulated 
Activities) Order 2001 (the RAO). Fund managers will be 
carrying out the regulated activity of managing an 
Alternative Investment Fund (AIF). Investment managers will 
be carrying out the regulated activities of managing 
investments and advising on investments. As such, it will be 
necessary to secure appropriate FCA authorisation or a 
hosting solution in all cases. 

Part 4A of the Financial Services and Markets Act (FMSA) 
establishes the FCA’s authorisation powers. As a result, the 
authorisation is often referred to as ‘Part 4A permission’. A 
firm’s Part 4A permission will specify the nature of the 
regulated activities that a firm is permitted to carry out, 
which investments those activities relate to, which types of 
customer (retail, professional, eligible counterparty) those 
activities may be carried out with and any special conditions 
or additional requirements which must be met. Once a firm 
receives Part 4A permission it will become an ‘authorised 
person’ and may carry out the specified regulated activities. 
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FCA authorisation and ongoing compliance
Where an investment manager chooses to be directly authorised by the FCA, it must 
demonstrate to the FCA that it meets appropriate standards at the point of authorisation 
and can maintain those standards on an ongoing basis by implementing an appropriate 
compliance framework.

The first thing to consider is what type of regulatory 
permission is required from the FCA. Some managers will 
be appointed as the Alternative Investment Fund Manager 
(AIFM) and hence require permission to manage an 
alternative investment fund. (For more information on the 
intricacies of the AIFM regime please turn to Section 3: 
Understanding the Alternative Investment Fund Managers 
Directive.)

Other managers will only act as delegated portfolio 
managers, hence require permission to manage 
investments under the Markets in Financial Instruments 
Directive. Different regulatory obligations will apply to 
different types of firms, for example around transaction 
reporting, valuation and risk management. 

The FCA application, to be submitted online, involves the 
collation of key information about a firm’s business 
proposal including: 

 – relevant FCA application forms

 – business plan covering information about:

 – governance arrangements

 – systems and controls

 – IT and Outsourcing

 – marketing activities and target markets

 – fees to be charged to the funds/clients

 – conflicts of interest

 – details of Senior Managers and individuals performing 
Certification Functions

 – staff organizational chart

 – details of group and ownership structure (covering 
controllers and close links)

 – financial projections demonstrating capital adequacy 

 – investment management agreements

 – where applicable, information about the fund 
(including Private Placement Memorandum and other 
relevant fund documents), depositary, custodian, 
prime broker, fund administrator

 – firm’s compliance monitoring program

Applicant firms must also pay the FCA an authorisation 
fee which varies depending on the complexity of  
the application. 

Once the application is submitted it will be reviewed by an 
FCA case officer who will engage with the applicant firm 
to address any questions and areas where clarifications 
may be required. The FCA can take up to six months to 
assess complete applications, but the process may take 
longer if the quality of the application does not meet 
expected standards.
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FCA ‘Asset Management Authorisation Hub’

In order to streamline the authorisation process for eligible 
new asset managers, the FCA launched the ‘Asset 
Management Authorisation Hub’ at the end of 2017. The 
main aims of this initiative are to:

 – clarify what the FCA expects from applicant firms

 – foster better engagement between the FCA and 
applicant firms

 – provide support to start-up firms

Importantly, proposed new managers are also able to book 
a pre-application meeting with the FCA. This ensures that a 
case officer is assigned at that point and allows start-up 
firms to discuss their plans, timescales and any potential 
regulatory issues with the FCA in advance of submitting an 
application. This gives firms an opportunity to gather early 
feedback from the regulator, better understand the FCA’s 
expectations, and avoid surprises during the application 
process. By using the Authorisation Hub, firms have better 
chances of submitting good quality and complete 
applications. This can help significantly reduce the FCA 
decision-making timescales for new asset manager 
applications.

Maintaining an appropriate ongoing compliance 
framework

Once an asset manager is authorised, it must maintain an 
appropriate compliance framework to ensure ongoing 
compliance with applicable rules, regulations and  
market standards.

Both investors and regulatory expectations of compliance 
have increased over the past decade, with the demands of 
compliance sometimes felt the hardest by smaller asset 
management firms. From the requirements of the AIFM 
Directive to the more recent Senior Managers & 
Certification Regime (SM&CR), there has been a recent 
steady expansion of the compliance expectations of all 
firms, including hedge funds. 

The FCA requires that an individual within the firm take 
responsibility for compliance oversight. In smaller start-ups 
this responsibility is likely to fall on individuals who may 
already be responsible for other key areas of the business 
(e.g. Chief Operating Officer, General Counsel, or Chief 
Risk Officer). It is important that the person who is 
appointed to oversee the compliance function has the 
required time, resources and expertise to take on  
that responsibility.

The compliance function must ensure that: 

 – they remain independent from the trading and 
portfolio management functions they oversee

 – the firm implements a risk-based monitoring program 
to evaluate whether:

 – the firm’s business is conducted in compliance 
with its obligations 

 – its internal policies and procedures, organization 
and control measures remain effective 

 – internal policies and procedures are appropriate 
to ensure that compliance risk is comprehensively 
monitored

Firms must also document the ongoing compliance 
monitoring work completed to assist the firm’s senior 
managers evidence the reasonable measures they are 
taking under the SM&CR to ensure their business is 
compliant. Regular reporting on the outcome of the 
monitoring activity to the firm’s governing body can also 
provide comfort to a firm’s senior management on the 
adequacy of its compliance arrangements.

The FCA expects firms to have adequate policies and 
procedures in place and to ensure that the relevant 
compliance obligations are communicated appropriately 
to staff. Firms must also ensure that their policies and 
procedures remain up to date with evolving regulatory 
requirements and that members of staff receive 
appropriate assistance from the compliance function on 
the effective application of those policies and procedures. 
Effective compliance training programs should be 
implemented to ensure staff fully understand the 
regulatory obligations applicable to them. 

Firms must also comply with ongoing FCA reporting 
obligations and ensure that they have appropriate 
processes, systems and procedures to provide accurate 
and timely information to the regulator. The regulatory 
information to be provided includes, for example, financial 
information about the firm, transaction reports, and 
extensive information around the funds’ strategies, 
exposures, leverage and investors.

Market abuse and financial crime also remain key areas of 
focus for the FCA. It is important that firms carry out 
thorough risk assessments to identify key risks that are 
relevant to their business models and strategies and that 
appropriate and effective procedures are implemented and 
monitoring undertaken. Measures would include pre- and 
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post-trade controls, controls around receipt, identification 
and use of inside information, monitoring of expert 
network usage, robust anti-money laundering and anti-
bribery procedures.

How can a compliance consultant help?

A compliance consultant can help a firm prepare a high 
quality application, guide applicants through the various 
stages of the FCA authorisation process, and assist the firm 
with establishing an appropriate compliance framework, 
manual, policies and procedures. Once the firm is 
authorised, engaging an external compliance consultant 
will help maintain and improve internal compliance 
standards, reduce overheads and mitigate compliance risks 
within the firm. This allows management to focus on its 
core business of delivering positive investment outcomes 
for its clients.

An external compliance consultant is well placed to:

 – provide the required level of independent challenge 
through an ongoing compliance monitoring or a 
mock-exam compliance review

 – bring a fresh perspective on possible improvements to 
the established compliance practices of firms

 – advise on compliance issues and the firm’s relationship 
with the FCA

 – support resourcing needs, for example by managing a 
firm’s regulatory projects or providing interim 
compliance resources via secondments

 – assist firms with their reporting requirements to ensure 
that all regulatory filings are made on a timely basis 
and perform assurance reviews

 – advise on regulatory changes in a timely fashion, so 
that the firm is well prepared to implement the 
requirements of the change from a systems and policy 
perspective. 

Conclusion

The FCA firm authorisation process and the ongoing 
compliance obligations on firms can be challenging. 
However, by engaging a reputable and well-resourced 
compliance consultancy, an asset manager can receive 
experienced compliance support throughout all phases  
of its regulated life which makes the regulatory  
burden manageable.

Kroll contact

Ian Manson
Managing Director, Compliance 
Consulting 

T: +44 207 089 0840
M: +44 771 336 7932
Ian.Manson@kroll.com

Darragh Finn
Director, Compliance Consulting 

T: +44 207 089 0822
M: +44 778 048 9803
Darragh.Finn@kroll.com

Matteo Basso
Director, Compliance Consulting 

T: +44 207 089 0932
M: +44 786 720 1853
Matteo.Basso@kroll.com

Experienced compliance 
advisory support 
throughout all phases of 
an asset manager’s life 
allows the firm to focus 
on its own priorities.

Duff & Phelps rebranded as Kroll in February 2021
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Using a hosting solution 
Given the cost and compliance obligations 
of running your own hedge fund, it is often 
easier and more cost effective for first time 
managers to launch their fund via a 
regulatory hosting solution. 

Portfolio managers and traders can operate under a 
Principal firm’s licence as an Appointed Representative (AR) 
and have that firm provide the regulatory and AIFMD 
infrastructure and compliance framework enabling them to 
launch and run their fund. This outsourcing process allows 
managers to launch a fund in as little as 4-6 weeks, as 
opposed to 6-12 months for direct FCA authorisation, 
giving new ventures time to focus on generating alpha and 
raising capital.

How does it work?

Your firm will be able to conduct regulated activities by 
operating as an AR under the Principal’s licence. The 
Principal will also have the appropriate permission to be the 
Alternative Investment Fund Manager (AIFM) of your AIF 
and will be responsible for the portfolio and risk 
management activities associated with AIFMD (see Section 
3 for more information). By operating as an AR you will be 
able to market and distribute a fund under your name and 
branding, with the Principal being responsible for signing 
off and approving any financial promotion material that you 
may produce with appropriate risk warnings and 
disclaimers.

Key considerations

Benefits: 

 – speed to market 

 – reduced cost 

 – increased operational efficiencies 

 – allows you to concentrate on what you’re good at 

Drawbacks: 

 – some investors may need educating on the third-party 
model

 – does not negate normal regulatory requirements and 
your Principal will still require you and your team to be 
‘Fit and Proper’ individuals

 – your AR firm will be positioned as the Investment 
Advisor, as opposed to the Investment Manager of the 
new fund

Plug and Play

Setting up a hedge fund by traditional methods can be time 
consuming, complex and costly. That’s why we developed 
the Discovery Platform – a robust and efficient investor 
platform which can launch your fund in 3-5 weeks. 
Designed to deliver the demands of our most dynamic 
clients and managing every aspect of procedure and 
strategy through our global network of specialists, the 
Discovery Platform gives our clients immediate access to a 
dedicated sub-fund structure. 

Andrew Frost 
Executive Director

M: +44 796 142 2129

IQ-EQ contact

Rachel Aldridge 
Managing Director, Regulatory and 
Compliance Solutions

M: +44 796 942 0840
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03 Understanding the 
Alternative Investment 
Fund Managers Directive

For investment managers operating from or marketing a fund in the European Union, 
the chief regulatory barrier will be the Alternative Investment Fund Managers Directive 
(AIFMD or the ‘Directive’), which has been implemented by member states across the 
EU. The scope of AIFMD is broad and focusses on regulating the manager of a fund 
rather than the fund itself. To discuss the key reporting requirements introduced under 
AIFMD, Eversheds Sutherland has enlisted the help of an industry specialist. The team at 
Buzzacott give their thoughts below. 

Who qualifies?

AIFMD has a broad scope and sets out requirements for 
qualifying managers. Any entity (EU or non-EU) managing 
an EU Alternative Investment Fund (AIF) or marketing an EU 
or non-EU AIF within the EU must be authorised as an 
Alternative Investment Fund Manager (AIFM) under AIFMD. 
The definition of AIF given by the AIFMD includes any 
(non-UCITS) ‘collective investment undertaking, including 
investment compartments thereof, which raises capital 
from a number of investors with a view to investing it in 
accordance with a defined investment policy for the benefit 
of those investors’. This is a wide net and the requirements 
of the AIFMD apply across the industry. 

Requirements

In broad terms, the requirements introduced by the 
Directive stand as follows:

 – establishing conduct of business requirements, which 
include: 

 – ensuring fair treatment for investors

 – managing conflicts of interest

 – ensuring proper remuneration procedures

 – providing accurate valuations and full disclosures 
to regulators and investors

 – introducing minimum requirements for initial capital 
(set out below), a manager’s own funds and 
professional indemnity insurance (for more 
information see Section 20: Insurance)

 – mandating the appointment of authorised depositaries, 
who are tasked with safeguarding the investments of 
the fund, monitoring cashflows and checking that 
distributions are made correctly

 – restricting the delegation of certain tasks, with a 
particular focus on the ability of managers to delegate 
portfolio and/or risk management roles 

 – imposing significant controls on the use of leverage by 
the AIFM. In addition, the Directive gives EU regulators 
powers to restrict access to leverage or introduce 
other appropriate supervisory measures to prevent the 
build-up of systemic risk

Capital requirements

AIFMD sets out certain capital requirements for funds, 
though these vary depending on whether the AIF is 
externally or internally manged by the AIFM.

Internally managed: If a fund’s governing body elect not to 
appoint an external AIFM – as might be the case for a 
corporate fund manged by its band of Directors – then the 
AIF itself must be authorised as an AIFM unless it qualifies as 
sub-threshold (see below). Internally manged AIFs must 
meet an initial capital requirement of EUR 300,000.

Externally managed: Alternatively, a legal person may be 
appointed, either by or on behalf of the fund to act as the 
AIFM. Unless it qualifies as ‘sub-threshold’, an external AIFM 
will be required to maintain initial capital of EUR 125,000, in 
addition to holding own funds equal to the higher of:

 – 25% of fixed annual overheads, or 
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 – 0.02% of the amount by which total value of assets 
under management exceeds EUR 250,000,000. This 
amount is subject to a EUR 10,000,000 cap and the 
total amount can be reduced by up to 50% if the 
AIFM is granted a guarantee from a bank or insurer

Most Hedge funds are externally managed, so these 
requirements are likely to apply to any start up manager 
hoping to market or manage a fund in the EU.

‘Sub-threshold’

Most AIFMs need to be AIFMD authorised and comply 
with all associated requirements. However, qualifying 
managers can apply for ‘sub-threshold’ status. To qualify 
a manager must have total assets under management 
(AUM) under either: 

 – EUR 100,000,000

 – EUR 500,000,000, where the portfolios of AIFs 
consist of AIFs that are unleveraged and where 
investors cannot redeem their interest in the first five 
years after investing

These funds are still regulated by their competent 
authority under a ‘register and report’ regime, but are 
subject to reduced AIFMD reporting requirements. As a 
result, qualifying managers enjoy significantly lower 
compliance costs, making this a popular legal pathway 
for start-up fund managers. However, ‘sub-
threshold’managers will not eligible for the marketing or 
management passports that comes with full AIFMD status.

Marketing and NPPRs

The AIFMD introduced significant restrictions on the 
ability of Non-EU AIFs to market within the single market 
without the marketing passport that comes with full 
compliance. See Section 11: Marketing and the 
Regulators for more information about the restrictions 
which might apply to such a fund and the barriers posed 
by individual National Private Placement Rules (NPPRs). 
Eversheds Sutherland offers clients access to our market-
leading and RegNet services, which help fund managers 
navigate local passporting and regulatory requirements in 
over 100 jurisdictions. You can find more detail about 
each of these services in Section 12.
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The AIFMD and Brexit 

The provisions set out under AIFMD continue to apply in 
the UK (we set out what that means for marketing in 
Section 11: Marketing and the Regulators), but the UK and 
the EU regulatory regimes are expected to diverge in the 
longer term. What is more, UK funds are unlikely to be 
eligible for the marketing passport provided under AIFMD 
under the terms of any future relationship.

The AIFMD contains provisions that could extend the 
marketing passport to non-EU domiciles in the future. Such 
a move has been contemplated in the past and the 
European Securities Markets Authority (ESMA) concluded in 
2015 that that no obstacles existed to the extension of the 
passport to Guernsey and Jersey. In theory the UK should 
meet the same equivalence criteria. However, while the 
power to extend the marketing passport officially rests with 
the European Commission and ESMA, in practice the move 
would have to be approved by all 27 Member States. At 
present such a development seems unlikely. 

Eversheds Sutherland Contact

Get in touch with Ben Watford with any queries.
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Key reporting requirements

AIFMD introduces a number of reporting requirements. 
The team at Buzzacott run through the key reporting 
requirements and what this means for managers below. 

Capital adequacy

Capital adequacy requirement under AIFMD is driven by 
either ‘fixed overheads requirement’ or ‘funds under 
management’ requirement. Reporting to the regulators is 
bi-annual and involves reporting of financial information in 
terms of balance sheet, income statement and capital 
adequacy position along with funds under management. 
Firms that are classified as ‘Collective Portfolio Investment 
Management Firms’ in the UK under Chapter 11 of IPRU-INV 
(these are firms that operate as AIFMs and also carry out 
MiFID activities). The existing capital adequacy regime is 
impacted by the introduction of ‘Investment Firms 
Prudential Regime (IFPR)’ which comes into effect from  
1 January 2022. This can cause significant changes to the 
measurement of capital requirement relating to  
MiFID activities.

Annex IV reporting

In addition to this, AIFMs have the obligation to report 
under Annex IV of the AIFM-Regulations to cover 
requirements under Article 24(1), 24(2) and Article 24(4) 
typically called as ‘Annex IV reporting’. The frequency and 
content of the reporting depends on the size of the assets 
under management, marketing status of the AIFs and the 
amount of leverage used by the AIFs. The returns include 
reporting on top instruments, principal exposures, 
concentrations, markets, geographical exposures, currency 
exposures, investor and portfolio liquidity, counterparties, 
leverage etc. at asset class and sub-asset class levels. 
Non-EEA AIFMs are required to report into each EU 
jurisdiction where the AIFs are marketed. 

ICARAs

All FCA investment firms including AIFMs are required to 
maintain and regularly update their ‘Internal Capital 
Adequacy and Risk Assessment Process’. The document 
apprehending this information is called ICARA under the 
IFPR rules which replaces the current ICAAP regime. 

ICARA as a minimum should include detailed discussion 
on the following:

 – firm’s internal ICARA process 

 – statement of Risk appetite 

 – analysis and quantification of material harms caused 
by the firm’s activities to its clients, markets and  
to itself

 – financial resources  planning 

 – liquidity risk management and modelling 

 – governance arrangements 

 – stress testing under various scenarios 

 – contingency funding

 – risk matrix explaining controls and risk mitigation 
processes in place 

 – capital adequacy projections for three years ideally 

 – wind-down plan

Priya Mehta
Partner 

T: +44 20 7556 1372
M: +44 798 443 9066 
Admin: +44 20 7556 1233, Nikki Morgan
mehtap@buzzacott.co.uk

Buzzacott contact
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A crucial element of any successful fund launch is the relationship between management, 
the fund, its investors and all the other entities that make up that particular fund. We have 
focussed on three of the most widely used fund structures for the purpose of this guide; 
the constituent elements of the Master-Feeder, the Stand-Alone fund and the Segregated 
Portfolio Company are set out below. We will discuss the issues of fund domicile (where 
the fund is based) and corporate vehicles (the fund’s legal form) in the next section. 

Alongside the main fund, many hedge fund managers also operate Separately Managed 
Accounts (SMAs) on behalf of investors. We discuss the SMA at greater length in Section 
16, but in general these accounts are held separately from the fund, while the assets are 
invested by the fund manager following a similar strategy to the one used for the 
fund assets.

0104 Common Fund 
Structures

The Master-Feeder*

Under a Master-Feeder framework, feeder vehicles (Feeders) channel investments into a single overarching fund (the 
Master). This fragmented structure allows each Feeder to satisfy the regulatory or tax needs of separate groups of 
investors before their investments are then channelled into a common pool: the Master fund. The upshot of this 
arrangement is that a Master fund can take investments from tightly regulated groups of investors – the ‘US taxable’ 
being one example – without imposing those same restrictions on other investors. In practice, the main rational for 
using Master-Feeder structures is the tax benefits such arrangements offer funds targeting investors in multiple 
jurisdictions. Ultimately, Master-Feeder structures increase the number of eligible investors a fund can accommodate. 

18

The world is your oyster
Hedge Fund Launch Guide

18



The Stand-Alone fund*

Of course, there are reasons why you might 
not want to use a Master-Feeder. If your 
fund is just getting going or the complexity 
of a Master-Feeder is not required you 
might opt for a Stand-Alone fund model. 
Stand-Alone funds are refreshingly simple: a 
single pool of investors, investing in a single 
investment vehicle, with a single investment 
strategy. This model will be better suited for 
funds seeking investment from a narrower 
group of investors, who can more easily be 
accommodated directly into a single 
fund vehicle. 

The Segregated Portfolio Company*

Another model commonly used for new 
hedge fund launches is the Segregated 
Portfolio Company (SPC). An SPC has a 
single pool of investors but creates a range 
of portfolios following different investment 
strategies. Each portfolio is segregated from 
others within the fund and from the wider 
company. These subdivisions make SPCs 
strategically flexible and allow fund 
managers to offer investors greater choice 
within a broad umbrella structure (so-called 
‘plug and play’), while still benefiting from 
potential economies of scale.

Eversheds Sutherland Contact

Get in touch with Ben Watford with any queries.

*If you do not have necessary FCA authorisation the Investment Manager would typically be the Regulatory Umbrella entity. 19



05 Domiciles and 
Fund Vehicles

An investment manager’s choice of fund domicile (where the fund is legally based) will 
have far reaching regulatory and tax consequences throughout the life of the fund. As 
such, it is advisable to take account of the preferences and location of the fund’s seed 
and target investors when making this decision. 

The Cayman Islands has historically been the preferred 
option for funds aiming to reach the greatest possible 
number of investors. That said, Cayman-domiciled funds 
have some challenges in marketing to investors in the 
European Union (EU). Different private placement rules and 
the ‘gold plated’ AIFMD regulations in force in some 
member states represent a regulatory hurdle for non-EU 
funds. Also relevant at the present time is the EU’s 
designation of the Cayman Islands as a non-cooperative 
tax jurisdiction in early 2020. The designation has limited 
practical impact and there are currently no EU-wide 
sanctions in place. The designation is understood to be 
technical in nature and the Cayman Islands has stated that 
it is seeking re-designation at the earliest possible date 
(expected to be October 2020). In the meantime, many EU 
domiciled funds are taking advantage of the European 
market. Of the various EU member states, two stand out as 
attractive fund domiciles: Luxembourg and Ireland. UK 
management entities can establish EU domiciled funds, 
though the possible impact of Brexit should be taken into 
consideration. For more information see our note 
in Section 1.

Fund vehicles: the key questions

All three jurisdictions – Cayman, Ireland and Luxembourg 
– have their own strengths (as discussed in more detail 
below), but a key consideration in each case will be the 
menu of fund vehicles on offer. The fund vehicle is the 
legal entity through which investment activities are 
conducted and assets are held. More than jurisdiction, it is 
often the quirks and benefits of a particular vehicle that 
prove crucial to the success of a fund. Not all vehicles are 
directly comparable, but a few questions should be kept 
in mind:

 – flexibility: can the fund vehicle be tailored to the 
fund’s investment strategy and its target investors?

 – limited liability: who is liable for the fund? Most fund 
vehicles will limit the liability of investors to the amount 
they have invested in the fund; a protective measure 
that ensures that investors will not assume unlimited 
liability for investments managed by someone else. 

 – tax efficiency: is the vehicle tax efficient? 
Unfortunately, there is no easy answer to this question 
and a proper comparison of any given vehicle would 
depend on a number of factors, including the domicile 
of the management company, where the fund is 
offered and where its investors are based. 

 – regulation: what kind of regulatory regime will the 
fund operate under? This obviously varies depending 
on the chosen domicile: funds domiciled in Germany 
and Chile will operate under different regulatory 
regimes. However, there is differentiation within 
jurisdictions too. For example, different fund vehicles 
are often eligible for different regulatory regimes within 
a single jurisdiction. This variability should be taken into 
account when considering the hassle (and cost) of 
regulatory compliance. 
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Exempted Company

Exempted companies must have a registered office in the 
Cayman Islands, but otherwise must carry out the majority 
of their business internationally. Shareholders of these 
companies currently enjoy a high degree of anonymity; 
their names are not publicly available and do not need to be 
filed with the Registrar of Companies. The Cayman Islands 
has a beneficial ownership regime, but the majority of 
hedge fund vehicles are exempted from maintaining such a 

The Cayman Islands

The Cayman Islands’ success as a global economic hub was cemented in the 20th century 
and holds strong into the 21st. It is the world’s fifth largest financial centre, 47 of the 
world’s 50 leading banks have a presence in the Cayman Islands and it has long been a 
natural home for the world’s hedge funds. Roughly two thirds of global hedge funds – 
collectively representing over USD 2.3 trillion in assets under management – are 
domiciled in the Cayman Islands.

The continued dominance of Cayman in the asset management industry is no accident. 
While its history and geography may have furnished Cayman with historic ties to the UK 
and a time zone conducive to US business, the attraction of the jurisdiction rests 
predominantly on a strong legal and judicial system based on English common law, and a 
history of effective private and public sector cooperation. Another reason for its sustained 
popularity is the range of investment vehicles on offer. These vehicles can be divided into 
three categories: company, partnership and trust. These have stood the test of time – 
successfully weathering the financial storm of 2008 – and continue to be popular with 
prospective investors. Cayman vehicles (typically established in a Master-Feeder structure) 
remain one of the most tax efficient and cost-effective ways of accommodating investors 
from all over the world. 

In this guide we concentrated on one vehicle in particular: the Exempted Company. 

register by virtue of either being registered with the Cayman 
Islands Monetary Authority (CIMA) (more on this below) or 
by being managed, arranged or administered by an 
‘approved person’). Cayman companies have legal 
personality separate from their shareholders and are liable 
for their own debts and obligations to third parties. The 
corporate fund structure benefits from minimal filing 
requirements and can be formed with a single shareholder. 
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Regulation

All funds based in the Cayman Islands are subject to 
regulation by CIMA. The regulatory regime in the Cayman 
Islands has been revised as of 2020 and both open-ended 
and closed-ended funds are required to be regulated by 
CIMA. The regulation of open-ended funds is governed by 
the Mutual Funds Law (as amended) (the Mutual Funds 
Law), and the regulation of closed-ended funds is 
governed by the Private Funds Law, 2020. For the 
purposes of this guide, we will focus only on the open-
ended funds regulated pursuant to the Mutual Funds Law. 

The Mutual Funds Law establishes four regulatory 
categories for open-ended funds: 

– Licenced Mutual Funds: to secure a licence, the fund
promoter must have a sound reputation (as
determined by CIMA), persons of sufficient expertise
must be appointed directors of the fund (these figures
must be ‘fit and proper’) and the business of the fund
must be carried out in a ‘proper’ way. Funds with a
CIMA licence have no minimum initial investment
requirements

– Administered Mutual Funds: if a Cayman-based
administrator provides the fund with its principal
office, then a regulated fund can operate without
acquiring a mutual fund licence. Again, no minimum
initial investment requirements apply to administered
mutual funds

– Section 4(3) Mutual Fund: a reference to the relevant
clause in the Mutual Funds Law, ‘Section 4(3)’ funds
must set a KYD 80,000 (US$100,000) minimum initial
investment requirement, or list any equity interests on
a registered stock exchange. The minimum
investment requirement can be provided in foreign
currency. Provided these requirements are met, these
vehicles do not have to go through the CIMA
licencing process, although they must be registered
with CIMA. This regulatory category continues to be
one of the most popular in the hedge fund industry

Cayman vehicles […] 
remain one of the most 
tax efficient and cost-
effective ways of 
accommodating investors 
from all over the world.
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 – Section 4(4) Fund: these vehicles were previously 
exempt from CIMA registration requirements provided 
they had 15 or fewer investors, a majority of whom 
were capable or appointing and removing the relevant 
fund’s operator(s). However, a recent amendment to 
the Mutual Funds Law removed this exemption and 
such funds are now required to register with CIMA in a 
manner similar to Section 4(3) funds, albeit as an 
additional requirement such funds must also file an 
extract of their constitutional documents upon 
registration with CIMA

In all cases, regulated funds must file a registration or 
licensing application, together with a current offering 
document (among other things), with CIMA before 
accepting any subscription monies. The offering document 
must set out all the relevant information a prospective 
investor would require to make an ‘informed decision’ on 
investment – with particular attention given to the fund’s 
equity interests (if any) – along with certain other 
prescribed details (which you would typically expect to  
be included in an offering document in any event). 

Most master funds are also required to be registered  
with CIMA.

Taxation

At present, the Cayman Islands do not impose income, 
corporation, capital gains, inheritance, gift or withholding 
tax, and does not have an estate duty. As a result, the 
Cayman Islands have not entered into many double tax 
treaties. Stamp duty may apply to documents brought into 
or executed in the jurisdiction, but except in the case of 
stamp duty on real estate transfers, the amounts involved 
are negligible.
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The ICAV

The Irish Collective Asset Management Vehicle (ICAV) is a 
purpose built fund vehicle which offers a number of 
benefits over the Public Limited Company (PLC) structure it 
was created to replace. Unlike the PLC, the ICAV: 

 – has no diversified investments requirements

 – allows umbrella structures to produce separate 
accounts for each sub-fund

 – does not require an annual general meeting 

 – allows the (non-)material/prejudicial status of any 
changes made to the fund to be certified by the 
depositary, without the need to secure investor 
consent

For all these reasons the ICAV has quickly become the 
default vehicle for Irish funds launching as investment 
companies. The ICAV is particularly attractive to US 
investors because it can elect not to be treated as a Passive 
Foreign Investment Corporation (PFIC) and so avoids tax 
penalties US taxable investors might otherwise incur under 
the US PFIC regime. Assuming an ICAV has ‘checked the 
box’, its US taxable investors are taxed as if they held direct 
stakes in the fund’s underlying assets. Exemption from PFIC 
status grants ICAVs the ability to sell sub-funds into the US 
without the need to channel investors through a Delaware 
feeder structure (though such an arrangement may be 
attractive for other reasons). It should be noted that this is 
not a default exemption and close attention should be paid 
to the investor mix (e.g. non-US/US resident taxable/
tax-exempt) before deciding whether PFIC exempt status is 
appropriate for a given fund. 

A further advantage of the ICAV structure is the speed with 
which it can be brought to market. Assuming optimum 
timing, an ICAV can be taken from inception to application 
for Central Bank of Ireland (CBI) authorisation in as little as 
eight weeks. 

Ireland

The Republic of Ireland is currently regarded as one of the 
world’s pre-eminent financial centres. Cultural ties with the 
UK and the US, EU membership, a ready supply of service 
providers and a common law system have together 
cemented Ireland’s position as a trans-Atlantic hub. 

As was the case for the Cayman Islands, a wide number of 
fund structures are available in Ireland. However, for the 
purposes of this guide we have highlighted the most 
commonly used vehicle: the ICAV.

Regulation

Under Irish Law ‘non-UCITS’ may take the form of retail or 
qualified investment funds. The former, Retail Investor 
Alternative Investment Funds (RIAIFs), face less onerous 
investment restrictions than UCITS and have no minimum 
investment requirements – all while retaining the ability to 
market to retail investors. The key drawback of the RIAIF 
structure is that it cannot be passported throughout the EU. 

By contrast, Qualified Investor Alternative Investment Funds 
(QIAIFs) are eligible for a pan-European passport under the 
AIFMD. There are no investment restrictions for QIAIFs, 
though the Central Bank of Ireland (CBI) does impose 
stringent disclosure requirements and restricts marketing of 
these funds to certain categories of investor. A minimum 
investment requirement of EUR 100,000 applies to 
professional investors wishing to access the fund. 

ICAV vehicles regulated as QIAIFs are currently the 
structure of choice for Irish hedge fund launches. 

Oversight

The CBI regulates all Irish-domiciled investment funds. 
Funds will have to obtain CBI approval for their investment 
manager, fund promoter and management company, while 
being subject to monitoring on an ongoing basis.

If an EU-based investment manager has MiFID approval 
they can passport into Ireland without seeking formal CBI 
approval, but in practice the CBI expects basic information 
to be filed. Non-EU fund managers must make a full 
application to the CBI, setting out key personnel, relevant 
management experience, AUM and applicable regulatory 
approvals. If the manager’s home regulator and the CBI 
have a memorandum of understanding then the application 
is likely to be approved in all but the most exceptional 
circumstances. 

Non-discretionary investment advisers do not typically 
have to make regulatory filings with the CBI. 
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The RAIF

Created in 2016, RAIFs qualify as AIFs under AIFMD and 
must appoint a duly authorised AIFM in Luxembourg or 
another EEA Member State to act as their external AIFM. 
The AIFM is subject to the full requirements set out in 
AIFMD. Compliance comes with its own challenges (as we 
discussed in Section 3), but RAIFs are eligible for an AIFMD 
marketing passport, which enables them to be marketed to 
professional investors throughout the EU, provided certain 
conditions are met. 

RAIF funds are not subject to direct supervision or oversight 
by the Luxembourg’s financial regulator – the Commission 
de Surveillance du Secteur Financier (CSSF). This means 
that a RAIF can be launched without regulatory approval, 
though certain requirements must be met in the days after 
its creation. Following launch: 

 – the constitution of any RAIF must be recorded by 
notarial deed 

 – a notice of formation (clearly identifying the RAIF’s 
AIFM) must be deposited with the Register of 
Commerce and Companies

However, since registration can be made online and a 
notary appointment arranged within a few days, neither of 
these should present much difficulty.

A RAIF can take the form of a stand-alone or an umbrella 
structure (with different compartments) and there are no 
unavoidable restrictions on a RAIF’s investment strategies 
or its target assets (see Risk Spreading Requirements 
below). This malleability extends to the fund vehicle: RAIFs 
can be set up as partnerships, corporates, or eschew legal 
personality entirely in favour of a common contractual fund 
arrangement. Corporate and partnership RAIFs have the 
further option of forming investment companies with fixed 
or variable capital (SICAFs and SICAVs respectively). This is 
a key distinction, investment companies with fixed capital 
(SICAFs) must seek a resolution from an extraordinary 
meeting of shareholders before making any changes to 
their share capital. The share capital of an investment 
company with variable capital (SICAVs) always matches its 
current net assets. 

Luxembourg

Luxembourg has the dual distinction of being the world’s last sovereign Grand Duchy and 
one of Europe’s pre-eminent financial centres. Four working languages, a wealth of talent 
and – as announced in late 2019 – free public transport all contribute to this historic state’s 
modern appeal. 

Luxembourg vehicles are generally divided into three categories: contractual, corporate 
and limited partnerships. All of these come in a variety of forms and are subject to a range 
of regulatory regimes. For the purposes of this guide we focus on Luxembourg’s 
unregulated funds. Alternative fund managers operating unregulated funds enjoy 
favourable conditions in Luxembourg. The most popular unregulated fund category in 
recent years has been the Reserved Alternative Investment Fund (or RAIF), which can be 
formed using a range of different fund vehicles.

Risk spreading requirements

Unless RAIFs invest exclusively in risk capital (In general, 
venture capital or private equity investments, where the 
investor intends to develop the investee company in some 
way), they must comply with the risk-spreading principle, 
which in general requires a fund to invest no more than 
30% of its assets or commitments in securities of the same 
kind issued by the same issuer.

Target market

RAIFs can only target well-informed investors. This 
includes professional and institutional investors. Other 
investors may be targeted provided they meet certain 
conditions. For example, an investor might be deemed 
well-informed if they confirm in writing that they are a 
well-informed investor and invest a minimum of EUR 
125,000 in the fund. Investors that have been subject to an 
assessment by a credit institution, an investment firm, or a 
management company certifying that they have the 
expertise, experience and knowledge to adequately 
appraise the risks of investment in the RAIF may also 
be eligible.

Further considerations

RAIFs must produce a document known in Luxembourg 
law as an issue document (effectively a private placement 
memorandum or prospectus). The issue document must 
include the information necessary for investors to be able 
to make an informed assessment of the investment 
proposed to them and include all disclosures required 
under AIFMD. 

A RAIF’s fund manager must be a fully authorised as a 
‘full-scope AIFM’, with a registered office in an EEA member 
state. In general, the AIFMs of Luxembourg RAIFs are 
established in Luxembourg and regulated by the CSSF. 
Alternatively, the AIFM may be established and regulated 
elsewhere in the EAA while operating through a branch in 
Luxembourg. The CSSF requires RAIFs to employ a 
Luxembourg-based depositary, administrator and auditor 
(the depository must be AIFMD compliant). 

Finally, a minimum capital requirement of EUR 1,250,000 
must be satisfied within 12 months of the fund launch.
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Cayman, Luxembourg or Ireland?

While there are many options available to prospective hedge funds, it can often be helpful 
to focus on the most popular vehicles and structures for each jurisdiction. Luxembourg and 
Ireland both offer tailored fund regimes – the ICAV (regulated as a QIAIF) and the RAIF – 
which are in direct competition for prospective EU fund launches. Understanding how 
these vehicles are similar, what differentiates them and how they all compare to Cayman 
funds can help clarify the options open to new managers. More information on the general 
tax considerations is set out in the following Section. Below we offer a high-level 
comparison based on a few key factors.

Luxembourg RAIF Irish ICAV/QIAIF Cayman

Investment 
restrictions?

General risk spreading 
requirement, (unless the RAIF 

invests exclusively in Risk 
Capital)

Limited regulatory restrictions None

EU AIFM 
required?

Yes Yes No

Authorised/
regulated product?

No Yes – CBI authorised Yes – CIMA regulated

Master-feeder 
possible?

Yes Yes Yes

Master fund 
prospectus required?

Yes Yes No

Local directors 
required?

No Yes No

Access to AIFMD 
marketing passport?

Yes Yes Not at present

Access to 
AIFMD NPPRs?

Not applicable Only if non-EU AIFM Yes

Umbrella 
structure possible?

Yes Yes Yes

Management 
passport?

Must have EU AIFM but can be 
non-Luxembourg i.e., AIFM 

with EU passport
Only if EU AIFM No
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“[Eversheds Sutherland LLP’s] 
technical ability and relevant industry 
knowledge’ in investment funds, the 
tax team’s core area of expertise, 
‘must be considered unique’.”

Legal 500
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Like a skeleton, key documents give the fund its legal and fiscal shape. What are the 
fund’s goals, what are the investor terms and what structures are being employed? 
These questions and more are answered in the documents set out below. 

06 Key 
documents

Teaser

Investment opportunities are introduced to prospective 
investors in a teaser. The document should be light on 
detail, highlighting only those items which distinguish and 
define the fund. The teaser’s purpose is to generate initial 
interest. 

Pitch book

The pitch book is a longer and more detailed teaser. 
Generally prepared by fund sponsors or third parties, the 
document should run through the fund’s strategy, its 
expected returns and a description of the managers. It is 
important to set out key investment terms, risk 
management procedures and all relevant legal disclaimers 
in the pitch book. 

Private Placement Memorandum / Offering 
Memorandum / Prospectus / Issue Document

The single most important marketing document, it should 
set out in all relevant detail: 

 – the investment objectives and strategy

 – investment restrictions (if any)

 – leveraging powers

 – any liquidity management tools, taking note of any 
redemption gates or applicable lock-up period

 – the targeted investors

 – the domicile

 – the legal structure

 – a summary of management terms, including all costs 
and expenses related to the fund

 – a description of the management team, their 
background, experience and track record

 – the fund’s service providers

 – the offering

 – the applicable process for subscription and redemption

The document should also include more technical 
information including, where appropriate, a rundown of 
the tax profile of the fund and its investors, as well as its 
principal risk factors. 

Governing document

The governing document sets out the contractual 
relationship between a fund and its partners or 
shareholders. The exact nature of the document is 
determined by the chosen legal structure. Alternative funds 
formed as single companies or segregated portfolio 
companies will be governed by Articles of Association or 
Incorporation, while Limited Partnership Agreements are 
used for limited partnerships.

Management Agreement

If the fund retains an offshore manager the terms of that 
relationship will be set out in the Management Agreement. 
Such agreements can be wide-ranging but should at the 
very least provide for the appointment of the manager, 
their duties and the circumstances under which the 
agreement will be terminated. If an investment manager is 
retained alongside an offshore manager, many of the 
management responsibilities will be delegated in the 
Management Agreement. 

Investment Management Agreement

The relationship between the investment manager and the 
fund or offshore manager will be set out in the Investment 
Management Agreement. Such agreements can be 
wide-ranging but should at the very least provide for the 
appointment of the investment manager, its duties and the 
circumstances under which the agreement will be 
terminated. Depending on the structure, the investment 
manager will receive a management fee from either the 
fund or its manager. The investment manager will also be 
entitled to a performance fee. 
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Investment Advisory Agreement

If the fund retains an investment advisor then the terms of 
the relationship between the investment advisor and the 
investment manager will be set out in the Investment 
Advisory Agreement. Such agreements can be wide-
ranging but should at the very least provide for the 
appointment of the investment advisor, its duties, the 
circumstances under which the agreement will be 
terminated and the remuneration terms. 

Administration Agreement

The Administrator’s terms of engagement are set out in the 
Administration Agreement. Such agreements can be 
wide-ranging but should at the very least provide for the 
appointment of the administrator, its duties, the 
circumstances under which the agreement will be 
terminated and the remuneration terms.

Subscription Agreement

The foundation of any relationship between investor and 
fund is the Subscription Agreement. Investors agree to be 
bound by the fund’s constitutional documents and formally 
acknowledge their understanding of the risks involved in 
subscribing for shares. At this point investors must provide 
certain personal information to satisfy the know your 
customer / anti-money laundering obligations of the fund, 
its managers and its prime brokers, along with the required 
warranties, indemnities, covenants, undertakings and 
confirmations. One of these confirmations must cover their 
eligibility to invest in the fund. 

Depositary Agreement

The scope of the depositary’s duties will be set out in the 
Depositary Agreement. EU-domiciled funds will need to 
retain a depositary that meets all the relevant AIFMD 
requirements. EU-managers of non-EU funds – such as 
those domiciled in Cayman – can appoint one entity (or 
more) to fulfil the more limited requirements of the 
‘depo-lite’ regime. A depositary is generally not required for 
non-EU domiciled funds with non-EU managers. 

Custodian Agreement

If a custodian is appointed the duties and services expected 
of that entity will be set out in the Custodian Agreement. 
Such agreements can be wide-ranging but should at the 
very least provide for the appointment of the custodian, its 
duties, the circumstances under which the agreement will 
be terminated and the remuneration terms.

ISDA agreements

The standard agreement used in over-the-counter 
derivative transactions is the International Swaps and 
Derivatives Association Master Agreement. 

Prime Broker Agreement

If a prime broker is appointed its relationship with the fund 
will be set out in the Prime Broker Agreement. There is no 
industry standard for this document, but it will generally 
protect the prime broker in cases of fund insolvency.

Side Letters

If key investors are offered supplemental or modified terms 
in the offering memorandum, subscription agreement or 
constitutional document these preferential terms will be set 
out in a Side Letter. Side Letters will typically grant certain 
individuals waivers for or reductions to management fees, 
enhanced transparency, as well as special liquidity 
provisions (though the offer of preferential redemption 
rights has become more controversial in recent years). In 
many cases existing investors will request a Most Favoured 
Nation (MFN) clause, which will allow them to benefit from 
any more advantageous terms offered to future investors. 
Fund managers are required to disclose the details of any 
Side Letters under AIFMD. 

Eversheds Sutherland Contact

Get in touch with Ben Watford with any queries.
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07 Parties 
involved

Well-connected, direct and focused service providers are crucial to the 
success of any fund. Some of these key figures are set out below. 

Eversheds Sutherland has extensive industry connections and our partners will 
be happy to guide you through the selection process.

Offshore Manager 

While not a legal necessity, it is standard practice for a fund 
to delegate some management responsibilities to an 
offshore management company. These entities are usually 
structured as private limited companies based offshore. 
Once established, Offshore Managers generally delegate 
management functions to a FCA authorised manager, 
usually located onshore. 

Investment Manager

Authorised by the UK Financial Conduct Authority and 
subject to the overall supervision of the board, the 
Investment Manager implements the fund’s investment 
strategy and subsequently manages its portfolio trading 
activities. 

Investment Adviser

Certain fund structures require an Investment Adviser to be 
appointed alongside the Investment Manager. This is 
usually necessary in an appointed representative 
arrangement (see Section 2 for more information). 

Prime Broker

The Prime Broker is the bridge between the fund and its 
markets. They ordinarily provide three key services: (1) 
securities lending (fund borrowing stocks and bonds); (2) 
margin financing (fund borrowing money to buy stocks and 
bonds); and (3) consolidated reporting. 

Prime Brokers may make capital introductions between 
fund managers and potential investors. Certain Prime 
Brokers are also involved in the process of raising capital, 
marketing the fund or selecting service providers and may 
act jointly as the fund’s depository.

Legal Counsel 

Legal counsel’s primary responsibility is to advise the 
investment manager when selecting a suitable structure 
and jurisdiction for its funds and prepare the fund 
documentation. They will also be expected to liaise with 
local legal counsel who provide jurisdiction-specific 
expertise. 

Fund Administrator

The Fund Administrator is responsible for calculating the 
fund’s Net Asset Value (NAV) along with the fund’s 
subscriptions, redemptions and any performance or 
management fees. They may also be expected to act as 
registrar or transfer agent. 

Custodian 

The custodian is appointed by the investment manager as a 
legally separate entity to act solely in the interests of the 
fund’s investors. The custodian has a duty to safeguard the 
fund’s assets. See also ‘Depositary’ below. 
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Capital introduction/ Placement Agent

Searches for prospective investors and introduces them to 
the fund manager.

Fund Accountant

Works with the Investment Manager to ensure accurate 
bookkeeping but can also provide HR support in certain 
circumstances.

Eversheds Sutherland Contact

Get in touch with Ben Watford with any queries.

Depositary 

The depositary’s duties are threefold: safeguarding assets, 
cash monitoring and general oversight of the fund. This 
means that the depositary combines the roles of 
custodian and auditor. There is significant overlap in the 
roles of depositary and administrator, so it not uncommon 
for these services to be provided by the same entity. 

It is important to note that an all-EU UCITS or AIF fund 
structure requires a fully authorised depositary. An EU 
manager of a non-EU AIF will be subject to reduced 
depositary requirements (‘depo lite’) when marketing to 
EU investors through private placement. See Section 3 for 
more information.

Fund Auditor

Works with the administrator and/or depositary to audit 
the fund. KPMG give their thoughts on choosing the right 
auditor in Section 18.

Regulatory Umbrellas or Hosts

The process of becoming fully authorised and regulated 
by the FCA takes a significant amount of time and may be 
a sticking point for funds which are otherwise ready to 
launch. Regulatory umbrellas or hosts provide funds with 
regulatory coverage until such a time as the investment 
manager can get the fund fully authorised. See Section 2 
for more information.

“Eversheds (Sutherland) 
stands out in this industry 
for its depth and breadth 
of experience in funds.”
Legal 500
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As investors and the worlds regulators continue to focus in 
on fund governance, who the founders appoint to oversee 
the interests of the fund is becoming an ever more 
significant consideration. If the fund is formed as a 

company, this oversight function will be carried out by a Board of Directors (BoD). 
Equivalent bodies exist for other vehicles and while the requirements are sometimes 
more flexible, the importance of effective independent oversight is no less clear. 

Eversheds Sutherland has partnered with an industry leader to bring you an insider’s 
insight on this topic. The team at Waystone give their thoughts on independent 
governance below.

08Governance and 
independent oversight 

How should corporate funds go about appointing 
directors to the BoD?

With the ever-increasing focus on governance, it has 
become standard protocol and an expectation to appoint 
independent directors to a fund’s board. It is done in 
practice to ensure that the fund is managed in accordance 
with the fund documentation and to ensure that any 
decision is made in the best interest of the fund. By doing 
so, a board with a majority of independent directors creates 
natural safeguards, particularly in situations where there 
could be conflicts of interests between the investment 
manager, the fund and various investors in the same fund. 
Investors demand this board structure and sophisticated 
institutional investors may even have a pre-approved list of 
independent directors they feel comfortable with on the 
board of funds they invest in.

The composition of a fund’s board is typically three 
directors, with one related to the investment manager and 
a further two independent members. This ensures that the 
independent members outnumber the potentially 
conflicted investment manager related director.

For a number of reasons, a representative of the investment 
manager usually acts simultaneously as a fund director. 
There is a strong positive case to be made for investment 
manager representation on the BoD. On one level, it 
ensures that there is an ongoing flow of information and 
communication between the investment manager and the 

board. More fundamentally, solid portfolio and operational 
expertise are a strong complementary skill set. There is also 
a desire on the part of investors to know that someone 
from the investment manager has “skin in the game” at the 
fund level. 

It is important to note that the chosen investment manager 
representative should have sufficient capacity to regularly 
attend meetings and be an active member of the board. By 
not participating they are exposing themselves to extra risk 
and exposure, particularly if the level of involvement is ever 
questioned in a courtroom. 

With the exception of the investment manager affiliated 
board member, the independent members of the BoD 
should be truly independent, not only of the investment 
manager but also of the other key service providers as 
conflicts or disagreements may arise over service levels, 
deliverables, or costs, to name just a few examples. 

When considering the best candidates for your 
independent board members, you are well advised to look 
for fiduciary experience, credibility, integrity, expert 
knowledge of the local jurisdiction and relevant 
professional background. The most effective BoDs will 
have members with complimentary skill sets. We typically 
see a combination of accounting, administration, 
investment management and legal backgrounds. With an 
increasing focus on gender diversity on boards, we are also 
seeing an increased demand for experienced female 
directors.
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Conclusions

Overall, a professional 
independent fiduciary will help 
a fund successfully navigate 
the regulatory complexities, 
stay abreast of any future 
changes, and will be able to 
guide the fund through any 
potential rough waters.

 

Investors [want] to know 
that someone from the 
investment manager has 
‘skin in the game’ at the 
fund level.

Ivana Faltysova
Executive Director, Waystone Contributor

T: +1 345 749 2515
M: +1 345 925 0048
ifaltysova@waystone.com

Amber Ramsey
Executive Director, Waystone Contributor

T: +1 345 749 2428
M: +1 345 326 3299
aramsey@waystone.com

Waystone Contacts

Craig Hunter
Executive Director

M: +44 788 799 1080
chunter@waystone.com
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09 Control

Voting rights and economic participation

When it comes to corporate governance, open-ended corporate hedge funds 
generally follow one of two established routes. The first is to issue all investors a 
number of voting shares, which will generally be tied to some economic participation 
in the fund. If this is not a workable model, investor participation can be facilitated by 
issuing a small number of shares with voting rights and a further set of participating 
shares which come with economic rights but minimal to non-existent voting rights. 
Any voting rights granted in respect of the non-voting shares are generally concerned 
only with class rights attaching to those shares. 

This second model has consistently proved the most popular. The case for splitting 
voting rights from economic rights is strong and can usually be justified on any of the 
following grounds:

Greater flexibility

Differentiating between the economic rights of 
participating shares and managing shares, with purely 
corporate voting powers, allows managers to adapt to 
changing circumstances quickly. In many cases it will not 
be practicable to convene an emergency meeting or 
secure a unanimous written resolution from a large 
number of shareholders. The same applies on a day-to-
day level. Any mechanism for representing a large 
shareholder body is likely to prove cumbersome and 
may struggle to make important decisions quickly. It is 
important to note that the powers granted to the fund 
manager under this model are not unlimited. Investor 
class protection rights should be enshrined in the fund 
documentation and these act as a check on the scope of 
the powers granted by management voting rights. 

Meeting quorum

Increasing the number of entities with voter rights 
increases the risk that a fund will be unable to meet the 
requirements for quorum at any given meeting. Failure 
to meet quorum can hamstring the decision-making 
capabilities of a fund at key moments. If the fund is 
employing an all-voter structure, a proxy clause should 
be inserted into the investor’s subscription 
documentation to mitigate this vulnerability. 

Who is in control?

If an onshore entity has significant voting power in an 
offshore fund the relevant on-shore authorities may 
question who ‘controls’ the fund. In such circumstances 
the fund risks inadvertently falling into an onshore 
tax regime. 

Governance

Whichever structure is employed, it is vital that the fund 
and all relevant third parties are overseen by an effective 
board (this will be a board of directors, or a directors of the 
general partner when a limited partnership structure is 
used). Taken together, the key documents and the network 
surrounding the management company (Sections 6 and 7) 
should clearly outline the responsibilities and relationships 
which make a fund work. Effective governance reduces 
the risk that a fund will fail to deliver the product promised 
to investors. 

Eversheds Sutherland Contact

Get in touch with Ben Watford with any queries.
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“Ben Watford is truly the leader in 
the Alternative Asset Management 
space. He continues to provide us 
with the most innovative advice 
and cutting edge legal work. The 
“can do” attitude with the Special 
Forces atmosphere distinguishes 
Ben and his team from all other 
major law firms. Ben simply 
understands the alternative asset 
management space, and knows 
the eco system inside and out, 
and provided us with a complete 
holistic solution to fit all our 
needs. Having worked with many 
top law firms globally, I would 
chose Ben and his team over any 
other shop out there”

Omer Granit (Partner), West 4 Capital Management
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10 Getting off the ground: some 
insights from seasoned Chief 
Operating Officers 

Whether it’s in this Guide, or out in the wide industry beyond, an outside perspective is 
always welcome. To this end, we have enlisted the help of two industry leaders: Paul 
Clement and Anil Joshi. You can find their top tips for new investment managers below. 

What gets you out of bed in the morning? 

Think about why you are launching your own hedge fund 
management entity. Is this mainly a financial or a lifestyle 
decision? Be in no doubt about the commitment launching 
a new venture entails. With so much at stake it is easy to 
miss how fluid plans, expectations and the course of 
direction may have to be at first. Robust planning, a 
commitment to the end goal, and a willingness to be 
flexible about how you get there will all prove key. 
Remember that start up resources (and pain tolerance) are 
finite – both will need to be managed carefully over the 
launch process.

Outsource, lease, stay flexible

Aim to launch big, plan to launch small. It’s sometimes hard 
for potential investors to say no to you, but many will not 
know their actual ticket size until just before your launch. 
Make sure that you do not over-extend during the launch 
by incurring inflexible liabilities.

Where you can lease assets, it is usually a better option than 
going on a spending spree. A lot can change in the first few 
months and renting space in a serviced office is often a 
sensible place to start. Quality and price points will vary, but 
most providers will offer telecoms and internet as part of 
the package. Look for tested Business Continuity Plans 
which will satisfy regulatory and ODD requirements.

Employing more staff raises direct costs, but the related 
expenses – office space, software licences, office supplies, 
management – can often prove more significant. Using 
external suppliers addresses many of these issues. It is 
general practice to outsource IT, payroll, compliance 
monitoring and accounting, but the exact nature and 
complexity of the requirements should lead decision 
making at each stage.

Finding the right service providers

It is important to have service providers who are 
acknowledged and recognised in the hedge fund 
environment. This becomes incredibly important when 
there are external shocks (e.g. COVID-19), and your service 
providers should be well-prepared for these scenarios. Use 
service providers that your target investors will be familiar 
and comfortable with – but don’t rely on reputation alone. 
The same names appear sponsoring conferences and 
highlighted in industry publications again and again and it is 
not always clear whether this is an indication of inherent 
quality, or the talents of their marketing team. Look to see 
what the market has to offer and where providers are 
offering a differentiated service. Your Chief Operating 
Officer (COO) can identify what you need and what you 
don’t so that you only pay for the services you require, 
eliminating unnecessary costs. 

Make sure that you build good relationships with key 
personnel at each vendor. Treating them as business 
partners ensures that you get the best out of the 
relationship. Your interaction with them should be 
collaborative and ongoing, rather than a series of 
transactions. Be honest with your service providers – 
they are there to help you.

Stick to your knitting

Running a business is a very different proposition to 
managing a fund portfolio. As you would do on the 
investment side, delegate business management to your 
COO. Engaging a COO from the beginning will ensure that 
you can launch the Fund successfully on time and on 
budget. They will act as an ambassador for your fund, 
manage your financial business plan, reduce operational 
risks and – once the relationship has been built up – act as 
a trusted advisor. Remember that they should have 
experience of dealing with multiple service providers over 
many years and will be able to identify the appropriate 
partnerships your business needs. Putting that experience 
to work will save you time and money in the long term. 
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Paul Clement
Director, Clement Advisory Limited

pclement@clement-advisory.com

Anil Joshi
CEO, Saffron Consulting Limited 

anil@saffron.consulting

COO Contacts

In addition, a trusted COO can provide your investors with 
re-assurance that their investments are safe.

Operational due diligence

The Operational Due Diligence (ODD) teams at your 
potential investors are becoming more influential in the 
fund selection process. But they are not there to catch you 
out. Work with them. Use industry standard Due Diligence 
Questionnaires as a prompt for the range of issues that 
investors are considering, but don’t rely on it as a tick box 
exercise to ‘pass’ the due diligence process. There are 
minimum standards that you should always comply with, 
but it is important to show investors your thought process 
around each provider and the services you have engaged 
them for. At the launch, investors will not expect you to 
have a perfect infrastructure but they will expect you to 
articulate your ongoing plan for improvements at each 
milestone. Your COO will be able to advise you on this both 
before the launch and afterwards, cognizant of your budget 
and other scarce resources.

Consider a Hedge Fund COO Consultant

Picking the right COO from the beginning is often difficult. 
Permanent COO’s will often ask for high base salaries, 
guaranteed bonuses, traditional staff benefits as well as 
equity in your business. Retaining them after the excitement 
of the launch may be difficult unless they can see that their 
financial expectations are in line with the original business 
plan and it is difficult to explain to Investors why your 
permanent COO has left your business. Moreover, the skills 
required for the launch may be different to those you need 
when the fund is up and running. 

Consider contracting with a specialist hedge fund COO 
consultant to take you through the launch. They can pick 
and deal with all of the service providers, launch the fund 
and then recruit and handover to a business team suited to 
the launch size, though you may wish to retain them to 
provide ongoing services/advice. COO consultants are 
involved in fund launches on a regular basis and this range 
of experience and strong relationship networks may prove 
invaluable. A sound COO consultant will know the right 
questions to ask and, more importantly, which answers will 
which will save you time and money.

A quick overview

 – acting as the key point of contact with legal counsel as 
they produce the documents required by local and 
offshore regulators

 – assist with Compliance, whether by supporting and 
overseeing the wider team or taking responsibility for 

designated roles (e.g., Compliance Officer/Senior 
Manager under the FCA’s SMRC rules)

 – oversee the venture’s finances by producing a full 
business plan, reconciling that plan with all bank 
accounts and working with Auditors and Accountants 
to prepare VAT, Tax returns, and the financial audit – 
the COO can also reconcile and confirm the 
fund’s NAV 

 – provide internal end of day/ week update reports for 
Management team which summarise the firm’s 
financial position, operational and compliance sign offs 
and updates

 – assist with the hiring process and sourcing of 
candidates, with a particular focus on back-office 
considerations like payroll, pension contributions, 
GDPR requirements and background checks 

 – provide required internal policies, including:

 – AML Policy

 – Anti-Bribery Policy

 – Trade Error Policy

 – PA Dealing Policy

 – Conflicts of Interest Policy

 – GDPR Policy

 – operating manual

 – generally assist with all aspects of marketing, whether 
on the investor outreach or the regulatory side

 – oversee the development and maintenance of solid 
operational infrastructure.
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11 Marketing and 
the Regulators

Marketing needs to approached carefully. Strict rules govern the marketing of funds and 
even the most compelling pitch must be regulatory-compliant. Before marketing in any 
jurisdiction you need to understand all the registration and authorisation requirements that 
apply for the types of investors the fund markets to. Some authorities offer funds relatively 
painless access, while others place significant hurdles in the path of would-be investment 
managers. If you are planning to market in multiple jurisdictions, this can throw up its own 
problems, as you will have to comply with local requirements everywhere the fund is 
marketed. The few exceptions to this rule – pre-marketing and reverse solicitation – are 
discussed in more detail below.

The EU AIFMD is one of the most significant regulatory barriers faced by funds and its 
unique marketing passport can offer a fund continent-wide access. With these 
considerations in mind, we have decided to discuss EU marketing and non-EU marketing 
considerations separately. An overview of the marketing considerations for specific 
jurisdictions is available on request. 

Pre-marketing

Activities that fall short of triggering a state’s marketing 
authorisations requirement are known as ‘pre-marketing’. 
Pre-marketing can allow an investment manager to gauge 
interest or reach certain key investors without going 
through the lengthy process of acquiring full authorisation. 

However, pre-marketing must be exercised with caution. 
Whether it will be appropriate in any given situation comes 
down to how marketing (in a regulatory sense) has been 
defined. This differs from state to state. For example, 
jurisdictions such as the UK, Luxembourg and Germany do 
not regard the circulation of a draft Private Placement 
Memorandum (PPM) to prospective investors as ‘marketing’ 
(provided it is clear that no subscription is possible). Yet the 
same activity would trigger an authorisation requirement in 
Austria, Belgium, Denmark, Finland, France, Italy, Norway 
or Spain. 

Funds should subject any pre-marketing exemptions to 
thorough scrutiny before relying on them in any given 
jurisdiction. Fundamentally, pre-marketing will never be 
a substitute for a proper marketing strategy. 

“The best thing about working 
with Ben and the team is that you 
really feel like they’re on your side 
–and there’s nothing quite like 
having a bunch of sharp lawyers 
fighting your corner.” 

Jari Habib (COO), Westbeck Capital

Marketing outside Europe
We live in a globalised economy and hedge funds are 
international business. We have been assisting clients 
through our international solution for the passporting, 
private placement and distribution of funds, 
International Funds Net (FundsNet), which provides 
access to over 100 jurisdictions. Our global heat map 
– set out below – draws on our years of experience 
working with our local offices and associates around 
the world. If you are interested in FundsNet, you can 
find out more in Section 12.
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Marketing by way of private placement

First, the offer and sale of securities within the United States 
is subject to the registration requirements of the Securities 
Act of 1933, as amended (the ‘Securities Act’) and 
equivalent state securities regulatory regimes. The 
registration requirements under these regulatory regimes 
are impracticable to comply with given the ‘blind pool’ 
nature and structure of funds so exemptions from 
registration are relied upon. Most notable are the safe 
harbor exemptions provided by Regulation D and 
Regulation S of the Securities Act to avoid prospectus 
and registration requirements of the Securities Act. 

The adoption of Rule 506 under Regulation D (i.e., offering 
to ‘accredited investors’), if relied upon, allowed an issuer to 
avoid having to qualify or register at the state level too. If a 
fund is relying on Rule 506 under Regulation D of the 
Securities Act, states are limited in the type of information 
that they may require to be disclosed; however, it is still 
important to know which states a fund will be offering as 
some states have significant filing fees and require notice 
filings before offerings can commence in that state. Often it 
is worth the time and effort to try and find self-executing 
limited offering exemptions that a fund may qualify for as a 
‘belt-and-suspenders’ approach to exemptions from 
securities registration. 

Key*

The United States in Focus: Six Key Considerations
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Second, in addition to federal and state securities 
registration laws and possible applicable exemptions, 
states may require the general partner to register (or 
cause its employees to register) as brokers/dealers for 
selling securities on behalf of others. Most states provide 
exemptions for the general partner and its employees 
where the general partner or such employee is not 
receiving a commission; however, if an employee was 
hired to sell limited partnership interests on behalf of the 
fund and such employee’s compensation is tied to his or 
her success (i.e., transaction based compensation), he or 
she may not satisfy the applicable exemption and may 
be required to register with the applicable state 
securities division. 

Third, the general partner will be subject to the anti-fraud 
statutes set forth in the Securities Exchange Act of 1934, as 
amended (the ‘Exchange Act’). Generally speaking, this 
requires an issuer to disclose all material information and 
not omit any material information necessary for an investor 
to makes its investment decision. This is typically addressed 
through the preparation and delivery of a private 
placement memorandum detailing the specifics related to 
the fund, related risk factors, the investment strategy, the 
management team and the rights and preferences of the 
limited partners in the fund pursuant to the fund’s 
governing documents. 

Furthermore, the fund may become subject to the 
reporting requirements of the Exchange Act if the number 
of limited partners exceeds 2000. If the fund is relying on 
3(c)(1) (as discussed in greater detail below) as an 
exemption from the Investment Company Act, this is not 
an issue; however, if the fund is relying on 3(c)(7), the 
general partner should make sure that this threshold is not 
exceeded. 

Fourth, fund managers raising capital from US persons will 
need to qualify for an exemption from the registration 
requirements of the Investment Company Act of 1940 (the 
‘Investment Company Act’), a law which mainly regulates 
mutual funds) as compliance with the Investment 
Company Act would be difficult, if not impossible, for most 
fund managers. There are two common exemptions that 
fund managers rely upon; (i) an exemption from the 
Investment Company Act pursuant to Section 3(c)(1) if the 
fund’s outstanding securities are not owned by more than 
100 beneficial owners (and if the fund is a foreign issuer, 
only US persons are counted for purposes of determining 
the number of beneficial owners; and (ii) an exemption 

from the Investment Company Act pursuant to Section 3(c)
(7) if the fund’s outstanding securities are owned only by 
qualified purchasers (as defined in the Investment 
Company Act) (and if the fund is a foreign issuer, only US 
persons are required to be qualified purchasers). There are 
“look-through” rules that may apply when determining the 
availability of an exemption from the Investment Company 
Act and a deeper review of particular investors in the fund 
may be required.

Fifth, if a fund trades in futures contracts or options 
thereon, the fund would likely be considered a commodity 
pool under the Commodity Exchange Act and the general 
partner of the fund would have to register with the National 
Futures Association (“NFA”) as a commodity pool operator 
(and if a separate entity acts as investment adviser, it too 
may need to register as a commodity pool operator and/or 
commodity trading adviser). Current CFTC regulations 
offer an exemption to registration to investment managers 
of funds that limit a fund’s commodities positions to (i) (in 
the aggregate) initial margin and premiums of less than five 
percent of the net assets of the fund or (ii) a net notional 
value of less than one hundred percent of the fund’s 
liquidation value. Another exemption from registration as a 
commodity pool operator is available to investment 
managers whose funds are limited to qualified purchasers 
(as defined in the Investment Company Act). 

Sixth, fund managers must determine whether they will be 
required to register under the Investment Advisers Act of 
1940 (the “Advisers Act”) as an investment adviser; 
however there are exemptions for (i) advisers with assets 
under management of less than $150 million, and who 
exclusively advise private funds (as defined in the Act) or (ii) 
who act as advisers to venture capital funds (as defined in 
the act). Private fund advisers will be required to register 
with the SEC if regulatory assets under management are 
$150 million or more (and if the fund manager is a non-US 
private fund adviser, only the assets under management 
attributable to US persons count toward the $150 million 
threshold). Private fund advisers falling beneath the $150 
million threshold may be required to register with the 
securities regulators in one or more states. 

Registering with the SEC as an Investment Adviser: 
the Key Steps

Establish an IARD Account 

The Investment Adviser Registration Depositary (IARD) is 
the electronic filing systems for SEC registered advisers. 
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Once the investment adviser has opened an account, it will 
need to complete the User Account Acknowledgement 
Form, Account Administration Entitlement From and IARD 
Participant Acknowledgement Form. Once these forms 
have been filed, the adviser will need to fund the IARD 
Financial Account.

Form ADV, Part 1A

Form ADV is the uniform form used by investment advisers 
to register with both the Securities and Exchange 
Commission (SEC) and state securities authorities. Part 1 is 
organized in a check-the-box, fill-in-the-blank format. 
Complete Part 1A, focussing on the sections concerning 
employees, clients, affiliates, fees, custodial arrangements, 
private funds, related persons, control and indirect 
ownership and participation or interest in client 
transactions.

Form ADV, Part 2A

Part 2A requires narrative disclosures that advisers must 
furnish to clients and prospective clients pursuant to the 
SEC’s ‘brochure rule.’ This disclosures focus on conflicts 
of interest, the manager’s methods of analysis and 
investment strategies, fees and compensations, 
brokerage arrangements, code of ethics, proxy voting, 
custody, other financial activities and affiliations and 
financial arrangements. 

Form ADV, Part 2B

Part 2B contains information about certain advisory 
personnel providing clients with investment advice. 

Notice Filings

SEC-registered advisers may be required to make notice 
filings with the states in which they provide investment 
advice and in which clients reside. Because state notice 
filing requirements vary, individual state requirements need 
to be reviewed. 

Compliance Manuals

SEC rules require advisers to (i) adopt and implement 
policies and procedures designed to prevent violations of 
the Advisers Act and the rules thereunder; (ii) review these 
policies annually for their adequacy and the effectiveness 
of their implementation; and (iii) designate a chief 
compliance officer responsible for administering the 
policies and procedures. 

Privacy

SEC rules require investment advisers to adopt policies and 
procedures to protect and safeguard client information. 

Insider Trading 

The Advisers Act requires all advisers to have written 
policies and procedures reasonably designed to prevent 
the misuse of material non-public information by the 
adviser and its associated persons.

Code of Ethics  

SEC rules require an adviser to adopt and enforce a code of 
ethics that establishes standards and conduct expected of 
supervised persons and reflect the adviser’s fiduciary 
duties. It also requires advisers to review the trading activity 
of certain supervised persons of the adviser.

Other Documents and Processes 

In addition, registered advisers will need to review the 
following and bring them in line with SEC expectations:

 – identifying and mitigating conflicts of interest

 – trading practices (allocation of investment 
opportunities, handling trade errors, execution quality 
and brokerage arrangements)

 – proxy voting practices

 – billing oversight, Supervision and oversight, Books and 
records system, Adequacy of disclosures, Custodial 
arrangements, Cybersecurity and privacy, Vendor 
Agreements, training and Advertising practices 

 – internal audit/compliance reviews/forensic testing

Eversheds Sutherland Contacts

Michael J. Voynich
Partner, US

T: +44 20 7919 0841
M: +1 404 626 9983
michaelvoynich@
eversheds-sutherland.com 

Michael Koffler
Partner, US

T: +1 212 389 5014
M: +1 914 462 0135
michaelkoffler@
eversheds-sutherland.com
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Marketing Inside Europe 
The European Union is the world’s largest single market, 
but negotiating the AIFMD can prove challenging (we 
discuss this landmark Directive in Section 3). Fund 
managers will need to secure a marketing passport, 
negotiate national NNPRs, or rely on reverse solicitation to 
reach investors on the continent. We discuss each of these 
marketing options in the section that follows.

UK domiciled funds are expected to lose access to the 
AIFMD marketing passport after the end of the Brexit 
transitional period in December 2020. For more 
information see our breakdown below. 

Securing an EU passport

The most significant tool for marketing within the EU are 
the ‘passporting rights’ granted under AIFMD. A marketing 
passport allows an investment manager to carry out 
activities in any EU member state using its home state 
authorisation. This significantly reduces costs and 
immediately gives funds a wide reach across the continent. 
However, access to these passports is restricted to EU 
UCITS and EU AIF with EU AIFMs. While plans to extend 
AIFMD passporting rights to jurisdictions like Guernsey and 
Jersey have been put forward over the last few years, the 
European Securities and Markets Authority (ESMA) has yet 
to set out a timetable for extension to non-EU AIFMs and 
non-EU AIFs. Waiting for movement from the regulators on 
this is not a viable strategy for fund launches.

Firms currently caught in this predicament have several 
options. One option is simply to rely on an exemption to 
authorisation in each state via National Private Placement 
Regimes (NPPRs). However, for a number of reasons this 
will not be possible in all member states and complying 
with the requirements of every jurisdiction will quickly raise 
compliance costs. As a result, funds targeting EU investors 

are generally advised to domicile the fund in an EU 
member state, such as Ireland or Luxembourg (we cover 
both in Section 5). This makes the fund eligible for an 
AIFMD marketing passport, even if the fund is overseen by 
an investment manager from outside the EU. A non-EU 
fund manager can retain a full scope AIFM to meet AIFMD 
requirements provided the fund vehicle in question is 
EU domiciled.

Marketing through NPPR in the EU

AIFMD has significantly restricted access to the EU market, 
but this does not mean that funds without a passport 
cannot market to investors on the continent. 

Non-eligible AIFs always have the option of complying with 
the NPPRs that govern marketing in each member state. 
However, while NPPRs were introduced via an EU-wide 
Directive, the resulting rules are not consistent across the 
EU. Inconsistencies arise because EU member states can 
make their own additions when implementing a Directive 
into national law. 

The upshot is that the NPPR of each member state 
contains its own local variations. Complying with multiple 
country-specific laws will quickly raises a fund’s 
compliance costs and this assumes the fund can secure 
authorisation. Many states have chosen to ‘gold plate’ their 
NPPR regimes, which makes marketing without an AIFMD 
passport almost impossible. That said, gaining access to 
certain jurisdictions is perfectly feasible, particularly for 
countries like Luxembourg which apply few country 
specific requirements. Based on our work with FundsNet, 
we have prepared an EU heat map with shows where the 
private placement of funds is relatively straightforward, 
through to harder cases and, in some jurisdictions, where it 
is not allowed or simply impossible. 
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Marketing of any AIF by non-EEA country managers

* The following requirements have 
been taken into consideration when 
determining the level of ease:

 –  local disclaimer or country specific 
wrapper/supplement to material 
provided to investors  
(e.g. to offering document/private 
placement memorandum/
prospectus/slide deck)

 – a prior written notification/
registration/authorisation with 
local regulator

 – length of regulatory approval 
period

 – appointment of a local third party 
(e.g. a local paying agent/facilities 
agent/representative etc.)

 – translation requirements

 – monetary minima requirements

Marketing of any non-EEA AIF by EEA managers

Very easy

Easy

Hard

Medium

Not possible

Key*
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AIFMD: basic NPPR requirements

The basic AIFMD NPPR requirements – which will apply in 
every member state – stand as follows: 

 – there must be an existing co-operation agreement/
memorandum of understanding (MoU) between the 
regulator of the non-EU AIF and the relevant Member 
State. It is likely that these agreements will already be in 
place with major jurisdictions

 – the AIF’s jurisdiction must not be designated ‘non-
cooperative’ by the Financial Action Task Force (FATF).

 – certain AIFMD requirements will apply to the AIFM. The 
AIFM will have to make initial/ongoing AIFMD-
mandated disclosures to investors and meet the 
transparency requirements by issuing an annual report 
within six months of the financial year for each AIF it 
markets. The annual report must contain certain 
information mandated by the AIFMD, while still 
observing the specific rules or regulations issued by the 
relevant member state

Reverse solicitation in the EU

Responding to unsolicited enquiries from investors is 
not technically a ‘marketing strategy’ and so-called 
‘reverse solicitation’ is not classed as such under the AIFMD. 
Consequently, it is one of the few means by which AIFMs 
can respond to EU investors without seeking authorisation 
from the relevant member state or securing a 
marketing passport. 

However, the circumstances under which a manager can 
rely on reverse solicitation are narrow by design. Under 
AIFMD there must be no ‘direct or indirect’ contact for the 
exemption to kick in. That applies to everyone in the AIFM’s 
organisation along with all third parties (marketers etc.). A 
promotion received by a prospective investor from any of 
these third parties will invalidate any exemption that might 
have otherwise applied. 

Compounding these problems is the issue of definition. 
The boundaries of reverse solicitation are not entirely clear; 
ESMA has not released any clear statements, and the EU 
regulators that have issued guidance give contradictory 
advice. As a result, there is no guarantee that what qualifies 
as reverse solicitation in one member state will qualify as 
such in any of the others. Add to this the fact that evidential 
burden will be shouldered by the AIFM – with perceived 
‘non-compliance’ incurring fines or even criminal sanctions 
– and it quickly becomes clear why reverse solicitation must 
be handled with care. For all these reasons it is vital that the 
AIFM keeps detailed records of all client correspondence. 
Without sufficient supporting documentation there is a risk 
that investors will use the exemption as a free ‘put’. In other 
words, if they lose money in the fund, they may claim that 
they were illegally approached by the AIFM and seek to claim 
the amount they originally invested before the loss. Given 
the associated risks, reverse solicitation should only ever be 
considered on a case-by-case basis. 

The UK after Brexit

At the end of the transitional period, on 31 December 2020, 
the UK will onshore applicable EU law to ensure continuity 
of the UK legal order in immediately following departure. As 
a result, while divergence is expected, securing marketing 
access to the UK through NPPR will continue to follow 
substantially the same process as for other Member States. 
The UK has not made significant additions to its AIFMD NPPR 
regime and it is possible for non-EU funds to secure 
marketing access. The only addition made to the rules 
outlined above is an FCA notification requirement, which 
compels the fund’s AIFM to report regularly to the FCA. 
However, these reporting obligations are not notably 
onerous and US AIFMs in particular will find the content 
substantially similar to that already required by SEC’s Form 
PF. That said, if permission to market the non-EU AIF is 
secured, care should be taken to ensure that the firm does 
not conduct any other ‘regulated activities’ within the UK. 
Doing so may require additional authorisations which in turn 
would in turn trigger further regulatory requirements.
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Ronald Paterson
Partner, UK

T: +44 20 7919 0578
M: +44 777 081 7001
ronaldpaterson@
eversheds-sutherland.com

Ben Watford
Partner, UK

T: +44 20 7919 0841
M: +44 782 525 6268 
benwatford@
eversheds-sutherland.com

Eversheds Sutherland Contacts

Jose Pascual, Luxembourg
Partner 

T: +35 2 27 86 46 95
M: +35 2 661 74 30 28
josepascual@
eversheds-sutherland.com

Deborah Hutton, Ireland
Partner 

T: +353 1 6644 273
deborahhutton@
eversheds-sutherland.ie
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12 FundsNet and RegNet: Our 
Global Fund Distribution 
and Regulatory solutions

International Funds Net – global AIFs distribution

International Funds Net (IFN or FundsNet) is a specialist 
co-ordinated Eversheds Sutherland service that enables our 
clients to comply with regulatory obligations and 
understand the key issues in each country where their 
investment funds are sold. Our service is tailored to each 
client’s specific requirements, and provides a clear and 
managed process for:

 – passporting EU AIFs managed by EU AIFMs

 – private placement (non-EU AIFs, AIFs with non-EU 
AIFMs)

 – ongoing host state compliance

 – advice on legal and commercial issues to consider 
when deciding whether to passport

 – advice on pre-passporting promotion and distribution

 – review of UK and international websites and financial 
promotions

 – review and negotiation of distribution agreements

 – review and negotiation of local paying agent, facilities

 – agent and other agreements

 – AIFMD Annex IV transparency reporting

International Regulatory Net –global regulatory 
coordination

Eversheds Sutherland’s International Regulatory Net (IRN 
or RegNet) service enables our clients to comply with 
regulatory obligations globally. We offer a streamlined 
process for coordinating regulatory advice across multiple 
jurisdictions. This includes information management to 
help clients organise responses to regulatory queries, and 
document filing and assistance, including document 
translations.

Recent examples of RegNet projects include coordinating 
advice in relation to:

 – document retention policies for a global bank in 
12 countries

 – business-to-business lending for a multinational 
telecommunications corporation in 10 countries

 – payment services and electronic money regulation in 
over 110 countries relating to the introduction of new 
payment systems by a global airline trade association

 – change of control requirements for a global investment 
management company in 52 countries

 – website disclaimers for insurance and investment 
management companies in 30 countries

 – financial promotions for insurance and investment 
management companies in 38 countries

Lindi Rudman
Legal Director

T: +44 207 919 0837
lindirudman@
eversheds-sutherland.com

Ben Watford
Partner 

T: +44 20 7919 0841
M: +44 782 525 6268 
benwatford@
eversheds-sutherland.com

Eversheds Sutherland Contacts

46

The world is your oyster
Hedge Fund Launch Guide

46



“As one of the top fund lawyers in London, Ben knows his 
trade - bar none. What truly stands out, however, is his 
accessibility and his dedication to our success. You can 
reach Ben at all hours, anytime, anywhere. New to Europe, 
Ben generously offered us his contacts and relationships, 
anticipating our every needs. He is the consummate 
counsellor and our go to person for years to come.”
GreenLake Asset Management LLC
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13 Brand building in the 
hedge industry

A strong brand will always need to be managed carefully as it flows 
through every aspect of the business. It should be treated with 
respect and includes the logo, design, words, imagery and even 

actions. It is the manager’s space to own. The Brodie Consulting Group is a specialist 
financial services marketing and communications consultancy, with a particular edge in 
alternative funds and commodities. You can find their key pointers on brand building below. 

Your brand starts with the logo

Logos are hugely important, for it communicates 
everything about a business. It is the company brand. A 
logo should be memorable and make a good first 
impression. It is about colours, fonts and shapes. It is about 
providing a strong, fresh, identity. 

There are five rules to logo design: 

 – simple 

 – scalable in any format 

 – memorable 

 – adaptable to all devices 

 – relevant to your business and your market

Build an identity 

Differentiate a brand from the crowd by developing a 
unique identity. Create a perception using words and 
images that identify with the business. Maintain that identity 
across website, factsheets, market updates, presentations 
and in the way the manager presents. It is about making the 
manager memorable and stand out for all the right reasons.

Never over-complicate your story

A manager’s shop window is the website. It is where they 
can showcase their brand. It is also about first impressions, 
for websites are where investors run their initial due 
diligence checks. 48% of people see the website as the 
most telling factor about the credibility of a business. The 
alternative arena is such a crowded space, the strap-line is 
a hugely important differentiator. Keep the site simple and 
clean, both navigation and language, do not lose the 
audience. As part of the look and feel, use bold imagery 
that stands out and keep it consistent across multi 
channels. 

Be modern, be mobile

The modern web experience is mobile, with 80% of users in 
2019 using mobile devices to search the internet. 50% of 
websites today are using responsive web design 
technology that works across all devices. In technical 
terms, these are flexible grids and layouts that respond to 
users behaviour and environments based on screen size 
and platforms. All new websites will or should be following 
this path. 

Some sites are better than others

Private equity websites tend to be cleaner and more 
on-message than hedge funds. It is largely a function of 
their more public positioning and is also reflected in the 
websites of activist managers. 

The more algo-driven funds tend to focus on academia, 
which looks smart but can also clutter a website. 

“To stand out, you need a position 
that represents you, is individual 
and resonates with your target 
investors. It is about brand 
differentiation in a busy 
marketplace.” 
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Hot off the press

Media relations are usually a secondary tool in a hedge 
funds marketing armoury and is mainly defensive 
(counterbalancing negative stories). The primary tools 
should always be the pitch book, website, fact sheet and 
commentary.

There are only a handful of publications that report 
regularly on the hedge fund sector. These are looking for 
new and interesting stories, or performance related angles. 
Unsurprisingly, a large fund with brand cache will find it 
easier to place a story. Purely based on assets, journalists 
will invariably report on new hires, new funds (via a source 
close to the manager), direction of travel, etc. An activist 
manager, largely regardless of size will also carry more 
weight, given the impact of their campaign. But if you are 
smaller, lesser known fund, with a handful of assets – which 
is the majority of the sector - then you need to work harder. 
You are unlikely to feature in the mainstream press, instead 
you need to develop a stronger story, which could be a 
unique investment angle, proprietary research, acquisition, 
track record, etc. Make it wholly relevant to these markets 
- in today’s markets this could be distressed, macro, FX, 
commodities, etc. These same stories should be the ones 
you are taking to the investment community.

We should note that hedge funds are still seen as fair game 
by the media, so there is always a health-warning whenever 
a manager takes this path.

Alastair Crabbe
Director

T: +44 778 526 8282
acrabbe@brodiecg.com

Brodie Consulting Group Contact

1/3 of the world’s top 100 
brands include blue in 

their logo

72% of the best known 
brands are made up of 
words and acronyms

Consistent branding 
increases revenues 

by 23%

82% of investors want their 
investments to have a 

strong brand

46% of brand’s image comes 
from what they say and how 

they say it

95% of companies have 
formal brand guidelines

25% of brands stick to their 
brand guidelines

Colour improves brand 
by 80% 

ABC
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In a changing world the fund market continues to offer opportunities for investment 
managers with fresh perspectives and bold strategies. But competition is fierce. 
Hedge funds operate in a highly developed industry and under these conditions a 
strong track record and a quality offering alone are no guarantee of a successful 
launch. A targeted, well-developed pitch is more important than ever for those 
hoping to raise capital. Of course, good data is a vital component of any new launch. 
For a data-driven look at the current state of the market, please turn to Section 15: 
Surveying the Market.

In this section we cover where to look for investors, how to attract interest, what to 
expect from your first due diligence review and how to take account of 
environmental, social and corporate governance (ESG) concerns. 

0114 Raising Capital, Due 
Diligence and ESG

Sources of Capital

The success or failure of a new fund will rest on its 
manager’s ability to raise capital. The first question to be 
asked in the process is ‘from whom’? Unfortunately, there is 
no single answer to this question. The type of investor a 
fund is likely to attract will vary depending on its aims, 
pedigree, track record and longevity. We set out some of 
the main types of investors who may choose to invest in a 
hedge fund below:

 – Institutional investors: Pensions, banks, foundations, 
endowments and funds of funds all qualify as 
institutional investors. Typically more conservative in 
their investment strategy, institutional investors can 
contribute significant amounts of money towards a 
fund. However, because they usually have fiduciary 
duties these investors are likely to opt for large funds 
with a proven track record.

 – High net worth individuals: Generally, these figures 
invest directly or through a ‘family office’. Larger funds 
and start-ups both have the potential to attract interest 
from family offices and these entities are likely to invest 
in funds with a lower AUM. Significant returns and the 
opportunities to diversify an existing portfolio are both 
motivating factors for this group of investors.

 – Seed and incubator investors: These entities target 
funds at an early stage of development and can often 
be crucial to a fund’s launch. Of course, this early 
support will often come at the price of certain 
privileges, such as reduced management fees. Seed 
investors, or other significant partners, may also want 
to carve out certain ownership rights, either to keep 
the manager sufficiently incentivised, or to ensure that 
the founders settles on a favourable domicile or 
ownership structure. In these negotiations it is 
important to achieve an ‘alignment of interests’ 
between the seed investor and any investors you admit 
at a later stage. Investors may be put-off if they feel the 
fund terms put them at a relative disadvantage and this 
can have regulatory implications later down the line. 

 – Funds of funds: Funds which diversify their risk 
exposure by investing in a selection of existing funds 
employing different strategies. 
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What should you cover in your marketing materials? 

Before we proceed further, it should be stressed that 
all marketing materials for a fund must be regulatory 
compliant. We covered this topic in more detail in 
Section 11: Marketing and the Regulators, but it is 
worth reiterating here. 

That issue aside, there are lots of ways to attract the 
attention of investors, whether through roadshows, events, 
industry databases, or features in relevant publications. Your 
own marketing documents – the Teaser, Pitch Book and 
Prospectus (see Section 6: Key Documents) – are clearly 
important, but investors will ultimately want to spend time 
with the investment team. Face to face contact continues 
to play a crucial role in that all-important conversion from 
curious bystander to prospective investor. This process can 
take time: be prepared to spend 30 hours or more working 
to move from first contact to investment allocation. 

Of course, how you distribute your marketing may be less 
important than its content. Your marketing material should 
set out the team’s investment philosophy, with a particular 
focus on demonstrating a repeatable, transparent 
investment strategy. It should be clear what types of assets 
the fund is targeting, which market sectors it will focus on 
and where it will direct itself geographically. The more 
focussed this pitch, the better. Ultimately, evidence for 
specific strategies – backed by relevant expertise – will be 
more convincing than generalisations. Your investment 
team should be foregrounded too. Narrative will be 
important at every stage: what brought you together, 
what makes you effective and (crucially) what makes 
you different? 

That said, no compelling story is complete without the 
solid track record to back it up. Institutional investors will 
generally prefer teams that have demonstrated market 
beating potential over three years or more. Lacking this, 
you will need to secure the backing of investors with more 
flexibility, like high net worth individuals, to bring a new 
fund to launch.
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Due diligence: what to expect from investors

Time-consuming and occasionally nerve-racking, due 
diligence reviews are rarely relished. No matter how much 
care has been invested into a proposal, having it checked 
and scrutinised can be a stressful business, but it is a vital 
step in the life of the fund. ESG concerns are becoming a 
key considerations for investors during these reviews. This 
applies particularly for investor managers hoping to woo 
institutional investors (see ‘The ESG revolution’ below). 
Back office considerations, like governance, insurance and 
IT policies, will be particularly important too, we cover all 
three in Sections 8, 19 and 20. 

In such a competitive environment, small quirks in a fund’s 
management or operations might be the difference 
between getting onto a prospective investor’s list and 
languishing in a busy in-tray. While many founders are 
understandably focused on their portfolios, remember that 
the investment strategy you are promoting is packaged to 
investors as part of a wider business (your business) and will 
be reviewed accordingly.

Prospective investors will be looking to answer the 
following questions:

 – Can the analysis underpinning the investment strategy 
be verified and does this strategy stand a good chance 
of achieving the investment objectives? 

 – Does the fund meet our ESG expectations? 
Expectations vary from investor to investor. Some will 
expect investment managers to screen certain assets 
from the fund portfolio (so-called ‘sin stocks’ in 
industries like tobacco, or oil being common 
examples), while other investors may expect 
integrated ESG analysis, or even a full breakdown of 
fund’s projected carbon footprint to be made available. 
We discuss ESG considerations in more detail below. 

 – What are the intended investments of a fund: are they 
clearly described in the fund documentation (whether 
by geography, industry or asset class)? Do these 
investments give the fund sufficient diversity? Have the 
founders created a fund structure which effectively 
complements the investment strategy?

 – Who is offering the product and what is their 
background in the industry? All the management 
group’s principals will come under scrutiny in a due 
diligence review. What are their track records, what 
difference did they make in past roles and have they 
contributed their own capital to the fund? Still more 
important will be the issues surrounding governance. 
Is the team managing the fund competently and 
effectively? Do they inspire trust? 

 – What technological framework has management put 
in place and how does it ensure effective cyber-
security? More business than ever is conducted in the 
digital realm, which means the investment manager 
needs to have credible safeguards in place. For more 
information see Section 19: Cybersecurity.

 – Compliance and risk control: has the investment 
manager clearly identified any regulatory pitfalls and 
taken all the steps necessary to ensure full 
compliance? This will also involve a judgement about 
future conduct. Can the investment manager be 
trusted to monitor and manage ongoing risks? Do they 
understand the regulatory waters they swim in? 

 – How has the fund been structured and what terms are 
being offered? Answering these questions means 
drilling into the fine print of the fund documentation. 
Investors are essentially asking: ‘if I sign on the dotted 
line am I being offered fair terms?’ 

If these questions can be answered clearly and 
convincingly, a fund is more likely to attract capital. 
Transparency is key and managers need to be as open as 
possible if they want to inspire trust in prospective 
investors. This means making a wide range of information 
available. Anticipating the first due diligence review and 
taking steps to shore up possible gaps at an early stage is 
crucial for those bringing a product to market for the 
first time.
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The ESG revolution

As concerns around sustainability, climate change and the 
moral cost of capitalism continue to grow, investors are 
looking to direct their money towards projects which take 
account of ESG concerns. ‘ESG’, a label which welds 
together concerns around the environmental, society and 
corporate governance, is also a growing area of interest for 
regulators. The European Securities and Markets Authority 
(ESMA)’s 2020 Strategy paper, sets out plans to make 
sustainability a cornerstone of the authority’s ongoing 
regulatory activity, ethos and future strategy. We expect this 
hawkish stance to become the new normal. Governmental 
and regulatory responses to ESG previously took the form 
of voluntary or self-regulatory initiatives, it seem unlikely 
that this light touch approach will continue for 
much longer. 

Given the bottom-up pressure from investors and the 
top-down measures being contemplated by regulatory and 
governmental bodies, investment managers need to 
change tack. Fortunately, hedge funds are well placed to 
make this shift. A sound ESG policy rests on good research, 
thorough analysis and an ability to manage and parse 
relevant data. While specific ESG experience may be lacking 
in some teams, the industry clearly has the depth of talent 
needed to undertake this kind of work. Bringing in outside 
experience, or ‘upskilling’ personnel, will allow investment 
managers to navigate the increasingly technical world of 
sustainability metrics, carbon offsetting and data-driven 
social activism. Hedge funds typically have more flexibility 
than other investment funds. This has allowed them to 
adapt quickly to changing economic conditions in the past 
and there is reason to expect the same should be true when 
it comes to ESG concerns. 

Eversheds Sutherland Contact

Phil Spyropoulos
ESG and Responsible Investing Lead

T: +44 207 919 4735
philspyropoulos@
eversheds-sutherland.com

Ethical concerns aside, there is a sound financial argument 
for new funds to engage with ESG-conscious investment. 
Doing so increases the fund’s pool of eligible investors, 
which might prove crucial ahead of your first launch. On a 
more fundamental level, ESG concerns have become risk 
factors that investment managers need to take account of 
during the investment process. As ever more value is vested 
in so-called ‘intangible assets’ like brand-recognition and 
public perception, a company’s record on everything from 
employee diversity to environmental stewardship will 
contribute to any sound appraisal of its true worth. 

Ben Watford
Partner, UK

T: +44 20 7919 0841
M: +44 782 525 6268 
benwatford@
eversheds-sutherland.com
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15 The People Part: 
Getting the HR 
piece right

No one starts a hedge fund to learn about HR, but like any element of your 
business you will need to ensure that your substantial investment is well 
managed. Think of the HR piece as touching all elements of the business right 
from high performance, covering risk management and keeping your costs 

under control. Whether you are working with an outsourced COO or handling these 
matters yourself the upfront work will make sure you have all of the necessary elements in 
place right from when you hire the first employee. 

Your to-do list is already a long one so split the tasks into three sections. Things you MUST 
do, things you SHOULD do and then things you COULD do.

Must do

The five things you must do if you are employing anyone in 
the UK:

 – issue a statement of terms and conditions – you 
should have a properly structured contract that will 
also maximise the protection for the company

 – make sure the individual has the right to work in the UK

 – they must be paid through a properly registered  
PAYE scheme

 – the employee must be enrolled onto an approved UK 
pension plan and receive contributions

 – you need to have your Employer’s Liability insurance  

in place 

Should do

Once you’ve got these arranged, you probably should 
consider the following:

 – ensure that all your documentation (eg employment 
contracts, offer letters, employee handbook) is 
appropriate for the business, protects the business and 
reflects the ethos or culture of the Company

 – undertake pre-employment screening - even if you 
have known or worked with the person previously you 

should still undertake this. There are many reasons 
for doing so whether it be a proper governance 
structure, to satisfy investors that this aspect of due 
diligence is covered, a sensible approach to 
employee risk management etc. You should also 
consider ongoing screening which is essential for 
SM designated individuals and highly 
recommended for Certified Persons or maybe just 
for all employees

 – effective but not excessive HR admin. Use the HR 
Consultant as an outsourced HR function whether 
it be for issuing new contracts, helping with on 
boarding, general advice etc

 – establish an effective on-boarding process for new 
employees so as to minimise the time it takes to 
make the new employee effective

 – consider the HR policies that your business will 
have eg holidays, maternity, paternity, sickness etc.

 

FeMan Consulting Limited

“Think of the HR piece as touching 
all elements of the business right 
from high performance, covering 
risk management and keeping 
your costs under control.” 
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Could do

There will then be a range of other matters that may come 
in now and again, on a recurring basis. These are the types 
of matters that you could do if you have employees or you 
could need help with:

 – ongoing HR advice – because things happen. 
Disciplinary, grievances, disputes, performance issues, 
managing redundancies or dismissals all take time

 – guidance on an annual review process for employees

 – help with establishing suitable benefit schemes in 
conjunction with a benefits specialist. What benefits 
are valued by employees and which ones should you 
have?

 – thoughts on an effective recruitment plan

 – guidance on expat and international move packages

 – helping to develop an in house HR team when the 
business grows

Every Hedge Fund launch is different and the needs of the 
Partners from one fund to another will be different as well. 
You need to feel comfortable that the ‘people’ element is 
taken care of from both a risk and an investment 
perspective. Before you even plan to hire your first 
employee, find out which HR related matters you need to 
consider and when. Timing is crucial but it doesn’t all have 
to be done at once. Your HR Consultant should make sure 
that the solutions they provide for you match the business 
approach you want and on a timescale you want. 

Mike Clyne
HR Consultant, FeMan Consulting Limited

T: +44 (0)1732 832000
M: +44 (0)7973 281442
mike@femanconsulting.co.uk 
http://femanconsulting.co.uk

FeMan Consulting contact

“Before you even plan to hire your 
first employee, find out which HR 
related matters you need to 
consider and when.” 
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The foundation of a shareholder’s relationship with a corporate hedge fund is its ability to 
redeem a part, or the entirety, of its holdings on specified redemption dates. The liquidity of 
a corporate fund is a consequence of this redemption obligation.

Concerns about liquidity arise when, owing to a failure of investment strategy, or adverse 
market conditions, the number of shareholders exercising their redemption right exceeds 
the capacity of the fund to honour one or more redemption requests. At this point the 
investor-fund relationship is breached and the fund may become illiquid. To mitigate this 
risk liquidity management tools are often included in the fund documentation. 

Gates

Gates allow funds to delay redemptions during periods of 
high traffic. Funds that make use of the mechanism 
generally establish a redemption threshold (calculated on 
an aggregate basis) at which the gate is triggered. Variations 
for different shareholder levels, or specific shares classes 
can be incorporated into the gate structure. A ‘stacked gate’ 
might also be employed, granting existing gated investors 
redemption priority over later investors trying to redeem 
their holdings on the next redemption date. 

Suspension

Directors are often granted the right to suspend 
redemptions (along with their determination of the net 
asset value) for a specified period of time. Generally, this 
power can be exercised only once certain conditions are 
met, but the articles of a fund might allow directors more 
freedom. Suspension will commonly allow a fund to delay 
redemption payments even after a holding has been 
redeemed. However, this does only mean delay – it is not 
possible to invalidate a redemption claim retroactively.

Redemption in kind

During a liquidity crisis, funds may be able to meet 
redemption requests by transferring to investors the fund’s 
underlying assets in lieu of cash. However, the fund 
documents must clearly establish the fund’s right to issue 
‘redemptions in kind’. It should also be noted that securities 
issued by the company (like other classes of shares) are not 
considered eligible assets of that company. Shareholders 
may consent to receive part of their redemption 
considerations in the form of a new share class, but this 
must be agreed on a bilateral basis with the fund. 

Longer Exemption Periods 

Liquidity can also be managed by increasing a notice and 
redemption periods to effectively lock investments into the 
fund for a longer period of time. This approach is often 
employed at launch and is typically time limited. This allows 
the fund’s management to maintain liquidity during the 
initial year(s), while the fund is still raising a solid capital 
base. Longer exemption periods may be employed in 
conjunction with preferential fee rates. 

16 Liquidity 
Management
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Managing Illiquid Investments 
While all funds will need to manage liquidity, managers 
hoping to take advantage of less liquid investment 
opportunities will need to take additional steps to protect 
the fund and its investors. Funds specialising in niche illiquid 
assets will structure their fund’s structures, procedures and 
documentation accordingly. But how can managers who 
typically invest in liquid, publicly traded assets take 
advantage of illiquid opportunities that come their way? 

Side Pockets 

Illiquid or hard-to-value assets can be segregated from a 
fund’s more liquid portfolio in a ‘side pocket’, which bars 
redemption until a ‘realisation event’ occurs. Side pockets 
often include an initial selection of investors – with an 
offering baked-in to the fund launch – and then bars 
further entry. This allows the fund to accept subscriptions 
and redemptions from future investors, while preserving 
the ‘potential value’ of the side-pocketed assets. 
Alternatively, inclusion in the side pockets can be 
mandatory, in cases where the opportunity is seen as an 
integral part of the fund offering.

Creating a side pocket after launch will generally be more 
complicated and often requires investor consent, but it is 
still possible. Funds with flexible documentation will be 
better placed to introduce new mechanisms and can 
quickly take advantage of opportunities as they appear. 

Separately Managed Accounts

If Side Pockets prove too complicated, managers always 
have the option of opening Separately Manged Accounts 
(SMAs), through which they can make investments on 
behalf of particular clients. More information can be found 
in Section 17.

Stand-Alone Funds

If an illiquid asset is attractive but lies outside the scope of a 
manager’s typical activities, it might be worth establishing a 
separate dedicated closed-end fund to focus on the new 
asset class. Assuming the launch is successful, a Stand-
Alone fund with its own capital base and a suitable tailored 
structure will be best placed to take advantage of the 
specific opportunity. Of course, this raises the issue of 
focus. Managers may struggle to allocate their time 
between two funds, while any perceived ‘distraction’ will be 
off-putting to existing and prospective investors alike. For 
more information on this structure see Section 4: Common 
Fund Structures.

Eversheds Sutherland Contact

Get in touch with Ben Watford with any queries.
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01
How they work

An SMA (also known as a ‘dedicated managed account’) is 
essentially comprised of an account – established with a 
third-party service provider – and an investment 
management agreement. The account is established for a 
single investor and managed by an investment manager 
according to the terms of the underlying agreement. 
However, the account holder (the investor) always 
maintains notional control and can gain access at any time. 
A typical SMA can be opened in around three months 
(though timings vary). Relatively high minimum capital 
requirements are usually imposed to make the structure 
economically viable, though this may not be the case if the 
SMA is being used to build a track record. 

Hedge fund managers often establish SMAs that sit 
alongside the primary fund to accommodate the needs of 
particular investors. These will typically follow a similar 
investment strategy to the primary fund.

Benefits

Investors retain a high degree of control over the account, 
which helps alleviate concerns about fraud, transparency 
and liquidity. Under an SMA arrangement there is a clear 
separation of powers. The manager handles asset trading, 
but plays no responsibility for valuation, accounting or 
custody. The SMA typically offers a better liquidity profile 
than a mutual fund and account holders can generally 
replace the manager or liquidate the portfolio in 
emergency situations. 

SMA accountholders can use notional funding to leverage 
their investments. Managed accounts with ‘notional 
funding’ allow investors to put up only a proportion of the 
minimal capital requirements (anywhere from 25-75%). 
However, the extent to which this can be considered a 

‘benefit’ is debatable. Employing this mechanism is 
generally inadvisable as it significantly increases the risks 
associated with running an SMA. Investors that do wish to 
employ this strategy will be required to sign a disclosure 
agreement acknowledging their proper understanding of 
these risks.

Drawbacks

SMAs have a high barrier to entry. Being run on an individual 
basis means that the minimum capital requirements are 
often substantial. What’s more, an SMA structure comes 
with its own risks. Accounts established alongside primary 
funds are prone to tracking errors, typically caused by 
different policies, failure to synchronise launch, and a 
myriad of other operational issues. It is also important to 
note that while the delegation of account holder 
responsibilities is a selling point of the model, it does 
assume a certain degree of understanding on the investor 
side. Direct control does not translate into informed or 
effective oversight if that control is not exercised. Nor are 
SMA-tracker arrangements a good fit for all funds, for 
example, an SMA may be entirely inappropriate for an 
investment manager targeting illiquid assets.

Customised structures may prove a headache for 
investment managers. Regulatory issues may also arise for 
managers with SMAs that track primary funds. In particular, 
the ‘most favoured nation’ clauses, commonly inserted into 
SMA investment management agreements, can create 
problematic double standards between SMA investors and 
investors of the primary fund. In some circumstances, this 
may give rise to the impression of unfair treatment, which 
may have regulatory consequences down the line. 

Separately Managed Accounts (SMAs) became increasingly popular in the wake of the 
2008 financial crisis, and the structure’s transparency has proved to be attractive to 
potential investors in the years since. SMAs allow investors to invest using the expertise 
of the hedge fund manager on their own terms, while still retaining direct control over 
their assets.

17 The Separately 
Managed Account

Eversheds Sutherland Contact

Get in touch with Ben Watford with any queries.
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In my opinion, without exception, 
the work is absolutely top quality. We 
have all the confidence in the world 
in Eversheds Sutherland.”

Chambers, 2017
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18 Choosing the 
Right Auditor

Choosing the right auditor for your fund is essential. It helps to make 
sure you get the best out of the process. It is a relationship that will 
provide added value to both the fund and the investment manager. 
What do the key players in the industry have to say on this issue? 

KPMG has set out the key factors that they feel firms should take into consideration below. 

Whilst the audit process is there to make sure your fund is compliant, it’s also a chance to 
take a closer look at your major operational processes and identify any potential 
weaknesses. It could save you time in the long run, so you need an auditor that 
understands your business.

Identifying the evaluation criteria

Consider what you are looking for in your auditor and 
other professional advisers. This should relate to your 
current needs and your strategic plans. The factors that are 
important to you should form the evaluation criteria that 
you apply. 

These may include: 

 – understanding your business – how well do the 
prospective teams understand your investment 
strategy, the issues you face and the emerging 
industry trends?

 – people – are the proposed audit team asset 
management specialists? Do they have the experience 
that you’re looking for? It is important that the audit 
team can address complex technical issues as it relates 
to how accounting and auditing standards are applied 
to your fund’s transactions.

 – Relationship – is there a personal fit with members of 
your team? Do the key audit Partners, Directors and 
Managers have the qualities to establish the type of 
relationship you prefer? One of the many important 
relationships is that between the COO/CFO and the 
audit team. Management needs to be satisfied that the 
audit team has the appropriate level of staff, with the 
necessary experience and knowledge.

In particular, it is important that the audit Partner or 
Director has an appropriate working relationship with 
the COO/CFO and Board of Directors, General Partner 
or Managing Member (the Board) and that the audit 
Manager has an appropriate working relationship with 
the key finance staff and the administrator. 

For some offshore funds, these audits may be subject 
to a “Multi-Firm Arrangement” model, whereby a local 
firm does the audit work, but another office issues the 
audit opinion. When operating under this model, it is 
important to understand to what extent the audit 
Partner signing the opinion will be involved.

 – proactivity, ideas and strategies – to what extent has 
the potential audit team demonstrated that they will be 
proactive, bring new ideas and continually enhance 
their service to you? Throughout the audit Request For 
Proposal (RFP) process, the level of ideas brought to 
you will provide you with an indication of the type of 
performance you can expect in your relationship with 
the firm. Ideas brought to you upfront in the process 
also allow you to assess the team’s understanding of 
your business.

 – organisational fit – does the firm have the coverage 
that you need? Do their culture and values fit well with 
your organisation? The firm needs to be capable of 
serving the needs of the fund. It also needs to 
understand your priorities and values and ideally, 
display these characteristics itself.
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 – commitment – how committed is the firm to providing 
you with the service you want? The level of input at 
Partner or Director level can be an indicator of the level 
of commitment that the firm has to developing a 
working relationship with you. How often you will have 
face-to-face meetings and calls with the lead audit 
Partner or Director?

 – approach – how well does the proposed approach to 
the work address your needs and provide the added 
value that you’re looking for? To what degree will the 
audit team involve valuation specialists in the audit 
process? How will the audit team meet a time line that 
meets regulatory deadlines and works for you and the 
Board? Will they review and provide input on pro-
forma financial statements in advance of the period 
end? How will they work with your administrator? Will 
they provide a planning and closing presentation to 
your Board? To what degree will they use technology 
in the audit process?

 – independence – can the firm achieve independence? 
Prior to providing a proposal, the audit firm should 
perform certain independence checks to ensure there 
are no conflicts.

 – dedicated service professional input – to what extent 
do the firms have the dedicated service professional 
experience that you would like access to? Do they have 
in-house valuation specialists that can independently 
value complex investments or will they need to 
outsource to other offices or third parties to provide 
these key valuation skills? Do they have a dedicated 
asset management tax practice? 

 – fees – will you get good value for money on an 
ongoing basis? Management may be keen to 
demonstrate their tight control over the fund’s costs 
through a reduction in the audit fee, but this may not 
necessarily be in the interests of the Board, the 
shareholders, or even of management themselves. A 
more appropriate measure may be value for money 
rather than absolute cost.

Appointing a firm 

After you have taken the above into consideration and you 
have reached a decision, best practice will be to notify all 
the decision makers and the Board as necessary, then 
inform all tendering firms. The lawyers may also need to be 
made aware of your choice of auditor, so that they can 
include the audit firm’s name and address in the fund’s 
offering documents. 

After the auditor selection process

It is likely that both the winner and losers will ask for a 
debrief on their RFP performance. This is always a helpful 
learning exercise from the firms’ point of view. 

For some jurisdictions, a consent letter from the auditor 
may be required as part of the regulatory registration 
process. The firm you have decided on will need to perform 
acceptance procedures, prior to issuing any such consent 
letter. These Know Your Client procedures may take 1-2 
weeks to complete and should be factored into the timeline 
to launching your fund. To facilitate the process, it is helpful 
if you have copies of passports and utility bills ready for 
each key member of the management team and the Board.

Following completion of the acceptance procedures, an 
engagement letter will be issued. 

KPMG Contacts

Richard Scott-Hopkins
Partner, Asset Management

T: +1 345 815 2638
richardscotthopkins@
kpmg.ky

Sinead O’Reilly
Director, Asset Management

T: +1 345 929 2855
sineadoreilly@ 
kpmg.ky

Rennie Khan
Partner, Asset Management 

T: +1 345 914 4154
renniekhan@
kpmg.ky 
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At the foundation of any successful hedge fund is a reliable, clear and secure technological 
framework. Every fund is different, each will employ different strategies and every firm will 
need slightly different structures. That said, start-up managers will have to settle the basics: 
infrastructure, cybersecurity and disaster recovery. 

Building Infrastructure 

Finding an appropriate system for the new management 
team will be a huge decision. Costs vary: a tech-led 
investment strategy will require substantial upfront 
investment, while a value-led investment team may be able 
to settle on a more functional, cost-effective arrangement. 
Ultimately, most funds will have to accept that they can’t 
build a perfect system on day one. Focus on building an 
efficient, smaller system that works. Once revenues begin 
coming in after a year or so, the business can step back 
review and re-work its existing infrastructure. Delaying the 
development of an ‘ideal’ system brings further benefits 
too. The team will be learning, readjusting and finetuning 
constantly over the course of a fund’s first few years. A 
team that can learn from this process will be better placed 
to settle on an arrangement which works for them. 

Cyber-security

Cyber-attacks are now an established threat to the financial 
industry and investment managers need to understand their 
cyber-security strategy, ensuring that it is robust, 
multidimensional and up to date. In the UK, the FCA covers 
its requirements in its Principles for Businesses, with further 
information set out in the Senior Management 
Arrangements, Systems and Controls Sourcebook. The key 
takeaway from these documents is that basic cyber-
security measures are in the rulebook. Not every manager 
needs to be a software engineer, but good digital hygiene is 
a necessity: employ practical systems, make sure they are 
understood by their users and review controls on a regular 
basis. These steps should become habitual, like brushing 
your teeth (or flossing). The same close attention is vital for 
those outsourcing key functions. In May 2019, a UK retail 
bank was fined nearly GBP 2m by the FCA and the 
Prudential Regulation Authority (PRA) owing to what was 
perceived as lax oversight of their outsourcing 

arrangements. There is no reason to expect that investment 
managers won’t be liable for the same harsh treatment in 
the future. 

This brings us to a general point about outsourcing: while it 
may be tempting to outsource what you don’t understand, 
it is usually better to work through these blind spots 
in-house. If you don’t understand a system, you will not be 
evaluate whether the service provider is offering your team 
an efficient or secure service. Outsourcing services that you 
understand is a much safer way to reduce costs, while 
maintaining effective oversight. 

Recovery

When internal procedures fail a worked-out business 
continuity plan is vital. Investors are paying more attention 
to a firm’s IT and a modern fund must be able to 
demonstrate that it has plans in place to ensure it: (1) 
minimises the potential for losses; (2) can continue offering 
service to clients and partners; and (3) mitigates any 
damage to the fund’s strategic plans, operations or 
reputation. In the UK the recurrence of IT failures, perceived 
risk to consumers and the threat both pose to the viability 
and stability of the financial system as a whole, triggered a 
joint review by the FCA, PRA and Bank of England in July 
2018. The signals coming from these bodies is clear: firms 
are expected to continue operating even if they become 
the target of a cyber-attack. 

Eversheds Sutherland Contact

Craig Rogers
Partner 

T: +44 20 7919 0707
M: +44 746 491 8422
craigrogers@
eversheds-sutherland.com

0119 Cybersecurity and 
IT infrastructure
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“I have found Ben to be one of the most 
capable and best informed lawyers of his type. 
He is a real professional who is clearly able to 
stay on top of the ever shifting sands of legal, 
regulatory and commercial developments. 
Ben is also able to command the trust of his 
wide ranging industry contacts and is notable 
for his ability to make relevant and timely 
connections between them.”

Stuart G. MacDonald, Bride Valley Partners
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Start-up hedge funds and their managers will need to take insurance into consideration 
when building up their fund. Three key areas need to be taken into account for basic cover:

Financial Risks Insurance

Covers a range of claims and losses, including: negligence 
claims against the manager, claims against the directors of 
the funds and the manager for breaches of their directorial 
duties, non-routine regulatory investigations into the affairs 
of the funds and the manager and the conduct of their 
directors and officers, trade errors in certain circumstances 
and losses sustained by the funds and the manager as a result 
of employee dishonesty and certain forms of third party 
fraud. These types of claims and losses can be very costly, 
which makes adequate insurance cover an imperative. In 
particular, funds and managers should ensure their policy 
covers the following: 

 – Directors’ and Officers’ liability

 – Professional indemnity

 – Employee dishonesty

 – Third party computer crime 

 – ERISA fiduciary liability/dishonesty bonds (USA) 

 – Cyber insurance

Charges vary. Total AUM, along with a fund’s structure, 
liquidity, target investors and the level of investor protection 
given in the prospectus all have a knock-on effect on costs. 
The level of diligence work carried out by management may 
also be factored into consideration.

Minimal cover

Under AIFMD, managers are required to hold either 0.01% of 
the value of the funds they manage or purchase professional 
indemnity insurance with (at a minimum) an annual 
aggregate limit of liability of 0.9% of the value of the funds 
they manage. The AIFMD also requires a professional 
indemnity insurance policy to cover certain risks. A well 
drafted policy should follow the Directive in this respect, 
however this point should be checked with the applicable 
insurance broker before incepting cover. 

General Insurance

This covers a wide range of insurances beyond Financial Risks 
insurance. In particular, managers should consider acquiring 
cover for the following:

 – contents insurance (covering office fixtures and fittings)

 – computer/IT insurance covering damage to hardware

 – public liability 

 – Employers Liability insurance (covers workplace illness 
and injury – it is a legal requirement under Employers’ 
Liability Act 1969)

 – cover for kidnap or ransom

Employee Benefits Insurance

Protects the employees of the fund. Good employee benefits 
insurance can be a key factor in recruiting and retaining 
quality staff. Managers should consider acquiring cover for 
the following: group life; medical and dental insurance; 
group travel; and protections for any key people. The costs of 
this kind of insurance scales with the number of fund 
employees.

20 Insurance
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Gallagher Contact

“I have had the great pleasure to work 
with Ben Watford and his team at 
Eversheds Sutherland for a number of 
years now and he has been exceptional 
at managing and completing all of my 
legal requirements on all of the new 
funds which I have worked on 
including Cayman SPC/SPV, Master/ 
Feeder with Delaware onshore, Irish 
and Luxembourg structures. Ben has 
always delivered on time and within 
the agreed budget and has always kept 
us aware in advance of all out of scope 
costs which may occur to ensure no 
surprises at the end of each task, which 
is very refreshing to witness, as he is 
the first lawyer I have come across to 
be able to achieve this. Knowing that 
Ben is partnered with our business 
gives me great piece of mind knowing 
that everything is taken care of and 
executed to an exceptional standard 
and going forward as our lead legal 
counsel. I cannot recommend him 
highly enough.” 

Outsourced COO 

James Hoare
Executive Director

T: +44 020 7234 4368  
M: +44 795 170 5909
james_hoare@ajg.com
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32
180
ranked lawyers and 143 ranked 
practices area in Legal 500 UK 2020

102
ranked lawyers and 66 ranked 
practice areas in Chambers 
Europe 2020

177
ranked practices across  
Legal 500 EMEA 2020

15th
ranking in the 2020 Acritas 
Global Law Firm Brand Index

6th
ranking in Vault’s 2021 Best 
Law Firms for Diversity 

102
attorneys recognized among 
nation’s best in the 2020 edition 
of Legal 500 United States
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Why work with us

1. Dedicated global team

We provide the full range of legal services, including 
corporate and M&A; dispute resolution and litigation; 
energy and infrastructure; insurance, human capital and 
Employment law; intellectual property; real estate and 
construction; and tax.

We are a global top 10 law firm and have one of the largest 
teams focusing on asset management and financial 
services product development and regulation in the sector. 
Our dedicated team provides strategic advice, structuring 
of investment products and product knowledge as well as 
general legal and tax advice across the globe.

2. An integrated and seamless service

We are consistently recognised for quality and innovation 
by our clients, the independent legal guides and leading 
industry awards. From client matters that span jurisdictions 
to cases which require strategy that breaks new ground, we 
provide cutting edge solutions to our clients’ most complex 
legal issues. Our collaborative approach ensures you will 
receive commercial insight across sectors and geographical 
boundaries through a centralised point of contact.

3. Talent

We have top-tier legal talent with deep industry knowledge 
available in all sectors. We listen when you instruct us, you 
will benefit from someone experienced not just in the law 
but in your specific industry. We are united by shared values 
and processes, providing a consistent, high quality, multi-
jurisdictional service wherever you need us.

4. Connected locally, committed internationally

With international operations in 68 offices based in the 
world’s major economic centres and more than 200 
relationship law firms around the world including Europe, 
the Middle East, the US and Asia and formal alliance 
networks in Africa, Latin America and Asia Pacific providing 
a full range of legal services.

5. Efficiency

We provide a seamless and integrated relationship–led, 
solution-orientated service liaising closely with you. Our 
teams are managed by a single point of contact across all 
jurisdictions, ensuring clear and short lines of 
communication, removing duplication and streamlining the 
delivery of our services.

6. Innovation at our heart

We won the Innovation in Legal Expertise (Navigating and 
Influencing Regulation) award at the FT Innovative Lawyers 
Award ceremony. We were named in the overall top ten 
Most Innovative Law Firms in Europe.

In 2020 we acted for:

128 of the Fortune 200 
70 of the Fortune 100 

61 of the FTSE 100 
39 of the Fortune 50
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Marco Franzini
Partner, Italy

T:+39 02 89 28 71 
M: +39 335 544 2186 
marcofranzini 
@eversheds-sutherland.it

01Eversheds Sutherland Contacts

Michaela Walker
Partner, Head of Financial Services, UK

T: +44 20 7919 0541 
M: +44 788 780 4075
michaelawalker 
@eversheds-sutherland.com

Julian Brown
Partner, UK

T: +44 20 7919 0539 
M: +44 778 577 8628
julianbrown 
@eversheds-sutherland.com

Jonathan Master
Partner, UK

T: +44 20 7919 0504 
M: +44 779 699 4780
jonathanmaster 
@eversheds-sutherland.com

Lindi Rudman
Legal Director, UK

T: +44 20 7919 0837
lindirudman 
@eversheds-sutherland.com

Ronald Paterson
Partner, UK

T: +44 207 919 0578 
M: +44 777 081 7001
ronaldpaterson 
@eversheds-sutherland.com

Richard Batchelor
Partner, UK

T: +44 20 7919 0996 
M: +44 778 992 7037
richardbatchelor 
@eversheds-sutherland.com

Camilla Spielman
Legal Director, UK

T: +44 20 7919 0547 
M: +44 779 907 2127
camillaspielman 
@eversheds-sutherland.com

Ben Watford
Partner, Head of Hedge Funds, UK

T: +44 20 7919 0841 
M: +44 782 525 6268
benwatford 
@eversheds-sutherland.com

Paul Moloney
Partner, Hong Kong

T: +852 2186 3295 
M: +852 6827 6541
paulmoloney 
@eversheds-sutherland.com

Dr. Carola Rathke
Partner, Germany

T: +49 40 80 80 94 200
carolarathke 
@eversheds-sutherland.com

Deborah Hutton
Partner, Ireland
T: +35 31 66 44 27 3
deborahhutton 
@eversheds-sutherland.ie
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