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The Virgin Active restructuring plan was sanctioned following the approval of only two of its seven 

creditor classes demonstrating the power of this new tool to implement restructuring solutions in the face 
of hold-out creditor groups. This was only the third restructuring plan to be sanctioned without the 
support of all of its creditor classes – a so-called cross-class cram-down – and the first to be sanctioned 
in the face of active creditor opposition from the majority of its creditor classes. In a detailed judgment 

Justice Snowden provides important guidance on the parameters within which the court will consider 
sanctioning a cross-class cram-down. This judgment will greatly assist practitioners going forward as they 
deploy the restructuring plan to rescue businesses in the fall-out from the pandemic. 

 

Overview of the restructuring plan 

The restructuring plan provides for a mechanism to impose a restructuring solution on all creditors and 
shareholders where a restructuring proposal has the support of the requisite majority of those 

stakeholders. The process involves three core stages: 

– A convening hearing at which jurisdiction and class composition are considered, and the court orders 

the convening of meetings for each stakeholder class affected by the restructuring plan to vote on it. 
Stakeholders whose legal rights are sufficiently similar to allow them to vote together with a view to 
their common interest are grouped together into classes for voting purposes. 

– Classes of stakeholders meet to vote on the restructuring plan. 

– A sanction hearing at which the court considers issues of fairness and whether the statutory 

requirements have been fulfilled, before determining whether to exercise its discretion to sanction 
the restructuring plan. 

The restructuring plan provides for a cross-class cram-down mechanic. This means that, subject to 
certain criteria set out below being met, a restructuring plan approved by the requisite majority (75% in 
value of those present and voting) of any class of stakeholders can be imposed on any dissenting class of 
stakeholders. However, the court may only sanction a restructuring plan which involves a cross-class 

cram-down if: 

– the plan does not leave any of the dissenting classes worse off than they would be in the most likely 
alternative scenario if the plan were not to be sanctioned – the so-called “no worse off” test. This 
alternative will likely be the anticipated recoveries from an insolvent liquidation or a pre-packaged 
administration sale. 

– at least 75% by value of one class of stakeholders with a genuine economic interest in the company 

in the alternative scenario, have approved the restructuring plan. 

The restructuring plan largely reflects the pre-existing scheme of arrangement which has been on the 
statute books in some form for over 150 years; however, the scheme has come to the fore since the 
global financial crisis as the go-to international restructuring tool, alongside the US chapter 11, for cross-
border restructurings. The key differences between the restructuring plan and the scheme are that the 
restructuring plan has this cross-class cram-down mechanic, it is also restricted to companies in financial 

distress and the individual class approval threshold does not require a majority in number as well as a 
majority in value. 
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The Virgin Active restructuring 

The restructuring involved three inter-conditional restructuring plans for certain English subsidiaries of 

the Virgin Active Group. Each plan included seven creditor classes: (i) the senior secured lenders; (ii) the 
UK landlords, categorised in classes A to E; and (iii) a class of other general unsecured property 
creditors. The restructuring plans provided for: (i) the extension of secured debt by three years and the 
deferral and capitalisation of interest for 18 months; (ii) landlords to be grouped together on the basis of 
site profitability, in the same fashion as has become market practice for company voluntary 
arrangements, with reductions in future rent and write-offs for rental arrears proposed accordingly; and 
(iii) the compromise of general unsecured property liabilities. 

The broader restructuring included the injection of £45m of new monies by affiliates of the group’s 
shareholders, the capitalisation of £185m of intra-group debt and the waiver of £9.4m of license fees for 
the Virgin brand. The group’s ultimate parent is also to provide an additional £6m equity in order to fund 
payments to impaired creditors under the restructuring plans. 

 
The Landlord challenges to Sanction 

A group of landlords mounted an active challenge to the restructuring plan at the sanction hearing on the 
basis that the proposed restructuring plan did not meet the “no worse off” and “fairness” tests. 

Valuation Dispute – The “No Worse Off” Test 

Full-blown restructuring related valuation disputes have been a rare occurrence in the English courts; 
however, the advent of the restructuring plan means that this may change as the cram-down mechanic 
within the plan process provides a potential platform for dissenting creditors to mount a challenge. The 
judgement provides useful guidance on the key issues of the company’s disclosure obligations and the 
reliability of different valuation methodologies.  

In addressing the “no worse off” test, Snowden J identified three limbs which need to be addressed: 

– what would be most likely to occur in relation to the Plan Companies if the restructuring plans were 
not sanctioned;  

– determining what would be the outcome or consequences of this for the members of the dissenting 
classes (primarily, but not exclusively, in terms of their anticipated returns on their claims); 

– comparing this outcome and these consequences with the outcome and consequences for the 
members of the dissenting classes if the restructuring plans were sanctioned. 

Snowden J concluded that the most likely alternative would have been a trading administration in which 
the landlord challengers would have been “out of the money” and that they were no worse off under the 
restructuring plans than in this alternative. The landlord challenge was severely undermined by the fact 
that they sought to challenge the credibility of the company’s valuation evidence without putting forward 

their own valuation evidence. 

On disclosure, Snowden J dismissed the landlords complaints that the company had provided them with 

inadequate disclosure. He found that the company had provided significant disclosure but that to the 
extent this had been insufficient then the landlords should have applied for further disclosure through the 
court ahead of the sanction hearing. On valuation, the judgment provides useful guidance around the 
limitations of market testing, which was not conducted in this case but is often seen as the gold standard 
for valuation evidence, as well as dismissing challenges to both the general reliability of the company’s 

valuation reports and the methodology for the desktop reports producing overly conservative valuations. 
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Fairness – should the Court exercise its discretion to sanction 

the Plans? 

The challenge to fairness revolved around the plans approach to the treatment of creditors who were “out 
of the money”, and the alleged inequitable allocation of the benefits of the restructuring, the so-called 
restructuring surplus. The landlords objected to what they saw as favourable treatment given to the 
shareholders, who were not required to surrender any of their equity in the Group whilst the landlords 
unsecured claims, which would have ranked ahead of equity in the alternate administration scenario, 

were compromised. In essence this was an attempt to establish that the absolute priority rule, which is a 
feature of the US chapter 11 but not contained in the legislation underpinning the restructuring plan, 
should nevertheless be adhered to in order to satisfy considerations around “fairness” at the sanction 
hearing. 

Snowden J dismissed this challenge and found that it was appropriate for the “in-the-money” creditors to 
divide up the restructuring surplus and, to the extent that they wished to share the surplus with certain 

“out-of-the-money” shareholders, then this was a commercial deal that they were free to strike. He 
noted, however, that the situation would have been more nuanced had the landlords been “in-the-

money”, stating: 

 

In such a situation the court might well have to look closely at whether the 

proposed compromise with the assenting class was a real compromise or 

arrangement of their rights, or a manipulation of the classes; and it would also 

have to look closely at whether the dissenting class received a share of the 

value of the enterprise that was preserved by the plan that was in some way 

proportionate or comparable to the compromise that they were being asked to 

make. That is not, however, the instant case. 

The landlords also challenged the fairness of not being invited to participate in the provision of new 
money alongside the shareholder. Snowden J found that this did not raise a fairness issue in light of the 
fact that the new money had been provided on favourable terms by the shareholders and equivalent 
funding would not have been available on the open market. 

 

Key messages 

The court’s robust approval of the Virgin Active restructuring plan provides struggling debtors with the 
potential lifeline of restructuring their operational liabilities through a restructuring plan in circumstances 

where it may not have been possible to achieve the requisite creditor approval through a company 
voluntary arrangement. Further, debtors with above market contractual arrangements and overly 
leveraged balance sheets now have a standalone restructuring tool which can deliver a holistic 
restructuring solution where previously it would have been necessary to deploy the  scheme of 
arrangement in conjunction with a pre-package administration or company voluntary arrangement.  

The sanction of the Virgin Active restructuring plan in the face of concerted opposition from a group of its 
landlords followed quickly on the heels of the dismissal of a landlord challenge to the New Look company 

voluntary arrangement. These two judgments leave landlords with limited room to manoeuvre as they try 
and asses their options to recoup billions in pandemic related rental arears. The key message from this 
judgement is that any challenge will need to be well organised. Credible valuation evidence from industry 
experts needs to be put before the court to support the challenger’s view on value and, if the company is 
not forthcoming with its responses to disclosure requests, the challenger will need to consider applying to 
court ahead of the sanction hearing for assistance in obtaining the necessary information. 

 

For further information please get in touch with Alex Rogan.  

Read our additional article on ‘Key messages from the New Look sanction judgement’ 

 

https://www.eversheds-sutherland.com/global/en/who/people/index.page?person=en/Rogan_Alex
https://www.eversheds-sutherland.com/documents/services/financial/new-look-restructuring.pdf
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