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The reforms to the European patent system agreed  
in December 2012 are the most radical changes to  
the patent landscape in Europe in a generation.

Introduction

They usher in the prospect of a single 
unitary patent covering a market with a 
GDP of €11.3 trillion ($15 trillion) and a 
population of 397 million – comparable 
to the United States of America. 

There will also be a single unified 
patent court to enforce the new unitary 
patents (as well as traditional European 
(‘bundle’) patents granted by the 
European Patent Office). 

In a globalised world of reducing trade 
barriers, your patents can be some of 
your most important assets. Successful 
businesses, from life sciences to TMT, 
rely increasingly heavily on their patents 

For further information, please get 
in touch with your usual Eversheds 
contact, either of us or any of the key 
contacts found at the end of this guide.

Key contacts

Adrian Toutoungi
Partner, Solicitor-Advocate

T: +44 122 344 3831
adriantoutoungi 
@eversheds.com

Dr. Michael Schneider
Partner

T: +49 89 545 65 3820
michael.schneider 
@eversheds.de

to help them protect their margins, and 
achieve their strategic objectives. So 
getting your patent development and 
enforcement strategy right in Europe  
is essential. 

The new rules are complex, and are 
likely to bring about fundamental 
changes to the risk profile of your 
business operations in Europe. Some 
key issues which are fundamental to 
the overall success of the reforms – in 
particular the official fees and annuities 
payable for a unitary patent – remain to 
be decided. Please check our website at 
www.eversheds.com/unitary-patent 
for the latest developments. 

This guide explains the key features 
of the new unitary patent as an 
intellectual property right. Please see 
our publication, The new European 
patent system: An overview of 
the Unified Patent Court for more 
information about the new system for 
patent litigation. 

Eversheds has been following every 
step of these developments, and has 
been closely involved in scrutinising 
and providing feedback on the 
proposed rules. Our network of 
European offices closely matches the 
location of the likely local divisions of 
the new Unified Patent Court, and the 
seats of the Central Division (in Paris, 
London and Munich). And our team of 
patent attorneys, based in Munich, are 
close to the European Patent Office, 
which has a key role in granting and 
administering the new unitary patents. 
So we are well placed to help you 
seize the opportunities and minimise 
the risks of the upcoming revolution.
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The reforms in brief:  
the 2012 patent package

The European Union (EU) has been 
debating reform of the European 
patent system for over 40 years, with a 
view to reducing costs and improving 
enforcement. 

The discussions seemed intractable. 
However, renewed impetus was given 
to them by the economic downturn 
in 2007, as European policy makers 
seized on the proposals as a way of 
re-invigorating economic growth and 
high-tech job creation in the EU.

After years of fevered speculation 
and tortuous negotiations, a package 
of legislation was finally adopted in 
December 2012 – February 2013 to 
implement the patent reforms. The 27 
EU Member States (now 28, following 
the accession of Croatia to the EU on 1 
July 2013) could not reach a unanimous 
agreement, as is normally required 
for the EU to adopt legislation in this 
area. Spain and Italy refused to support 
the proposals. Instead, the other 25 
Member States (with the support of the 
EU institutions) took advantage of the 
rarely-used “enhanced cooperation” 
procedure to implement the patent 
reforms in their territories.

The package comprises:

– Regulation (EU) No 1257/2012 of the 
European Parliament and the Council 
of 17 December 2012 implementing 
enhanced co-operation in the area 
of the creation of unitary patent 
protection (the “UPP Regulation”).

– Council Regulation (EU) 1260/2012 
of 17 December 2012 implementing 
enhanced co-operation in the 
area of the creation of unitary 
patent protection with regard to 
the applicable translation; (the 
“Translation Regulation”).

– The Agreement on a Unified Patent 
Court dated 19 February 2013 (an 
international treaty) (the “UPC 
Agreement”).

This package of legislation ushers in the 
prospect of a unitary patent covering 
at least 25 of the 28 Member States of 
the EU, and an entirely new system of 
patent litigation in the EU.

The current position

C
o

st
s

DE, FR, UK

£680
AT, BE, DE, DK, FR, IE, IT, 

LU, NL, ES, SK, SE, UK 

£12,500

27 MS

£32,000

Signed in 1973, the European Patent Convention (“EPC”) established the 
European Patent Organisation, including the European Patent Office (“EPO”), 
and created the traditional European ‘bundle’ patents. These developments 
have proved to be great success over the last 40 years. However, two major 
problems remain. First, the costs of obtaining a traditional European patent 
designating all 28 EU Member States are much higher than the costs of a US or 
Japanese patent, largely due to post-grant validation costs (such as preparation 
of translations of the full patent specification, plus official validation fees) – see 
Figure 1. Moreover, since a traditional European patent takes effect upon grant 
as a bundle of separate national patents in all the designated EPC Contracting 
States, renewal annuities have to be paid to the national patent office of each 
designated state and soon mount up. Secondly, a traditional European patent 
must – generally speaking – be enforced post-grant in the national courts of 
each designated EPC Contracting State in which infringement is alleged to 
arise. The legal costs of the resulting parallel infringement proceedings can be 
high, and there is a risk of inconsistent decisions between the national courts.

Figure 1: Total validation costs (translations, official validation fees and professional fees) for a 
typical European patent, in EUR
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The key features of a European patent 
with unitary effect (a “unitary patent”) 
can be summarised as follows:

– It will exist in parallel with national 
patents and traditional European 
(‘bundle’) patents granted by the 
European Patent Office (“EPO”). In 
other words, it is another option for 
users of the European patent system. 
This means a patentee will in future 
be able to mix and match various 
combinations of national patents 
and traditional European patents 
with unitary patents. For example, 
an invention could be protected in 
Europe by a unitary patent in the 
participating EU Member States, 
together with a traditional European 
(‘bundle’) patent taking effect in one 
or more of the other EPC Contracting 
States which are not participating 
in the scheme, such as Spain, Italy, 
Switzerland or Turkey (see How to 
obtain a unitary patent?). 

– It will provide uniform protection and 
equal effect in all of the participating 
EU Member States (see Which EU 
Member States are not covered?). 

– A unitary patent may only lapse or 
be limited, transferred or revoked 
in respect of all participating EU 
Member States.

– It can be licensed in respect of 
whole or part of territories of the 
participating EU Member States.

– Infringement (whether direct or 
indirect), claims construction and 
defences are harmonised across the 
participating EU Member States.

– A unitary patent can only be enforced 
in the new Unified Patent Court (even 
during the initial 7-year transition 
period for that court).

– One-stop shop: a unitary patent 
will benefit from centralised post-
grant administration by the EPO. 
Specifically, the following tasks 
have been entrusted to the EPO: 
receipt of requests for unitary effect; 
maintenance of register of unitary 
patents; recordal of transactions 

Key features of the 
European patent with 
unitary effect

affecting granted unitary patents; 
receiving/registering statements 
on licences of right; reception/
publication of translations during the 
transitional period (see Translation 
costs); and administration of the 
compensation scheme for translation 
costs.

– Renewal will also be handled 
centrally at the EPO. Setting the 
renewal fees at the right level will 

be a key factor in the success of the 
unitary patent, in order to make it 
attractive to patentees (see Renewal 
fees).

– National law remains relevant 
for some purposes, including: 
entitlement; compulsory licensing; 
Government use; prior use defences; 
and the law governing dealings in a 
unitary patent as a property right.
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Renewal fees
The renewal fees for a unitary patent have not yet been published. Article 12 of the 
UPP Regulation sets down the factors which must be taken into account in setting 
the fees. In particular: the fees must be sufficient to cover all the costs associated 
with the grant and administration of the unitary patent; and the fees must be 
equivalent to the level of the renewal fee to be paid for the average geographical 
coverage of current traditional European patents. This still leaves a large degree 
of discretion to the EPO in setting the renewal fees. The average number of states 
designated in a traditional European patent is just 4. However, informal indications 
have suggested that the EPO is considering that a patentee might be prepared to 
pay a renewal fee equivalent to that for a traditional European patent designating 
8, 10 or even 12 states, in return for coverage in the EU-25. The level of renewal 
fees will be a key factor in the success of the unitary patent, if not the most 
important factor. As Thierry Sueur, Chair of the Patent Working Group of BUSINESS 
EUROPE (Vice-President, Intellectual Property, Air Liquide) has said, “set the 
renewal fees too high, and the unitary patent is dead”. Please see News at  
www.eversheds.com/unitary-patent for the latest information on renewal fees.

Advantages of unitary patent 

 Significant cost savings upon grant (translation costs, validation costs, 
administration costs).

 Simplified validation procedure (instead of up to 25 different procedures).

 Simplified and more cost-efficient renewal procedure.

 Increased legal certainty due to uniform litigation system.

 Potentially better access to Customs seizures of infringing goods at the EU 
external border.

Changing the game
An overview of the Unitary Patent

Which EU Member States  
are covered?

The initial aim was to ensure that all 
28 Member States of the EU would 
be covered by the unitary patent. 
This turned out not to be feasible, 
for various political reasons. Italy and 
Spain opted out of the enhanced co-
operation process which created the 
unitary patent (Italy has nevertheless 
signed the Agreement on a Unified 
Patent Court). Poland participated in 
the enhanced co-operation process 

but then refused to sign the Agreement 
on the Unitary Patent Court (which 
will prevent the UPP Regulation and 
Translation Regulation taking effect in 
relation to Poland). Croatia (a new EU 
Member State, following its accession 
on 1 July 2013) has not yet decided 
whether to participate or not). The 
unitary patent covers all the other EU 
Member States (the “EU-25”), including 
France, Germany, the Netherlands, and 
the United Kingdom.
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– however, in order to give time for the 
quality of these machine translations 
to be improved, there will be a 
transitional period (minimum 
duration 6 years; maximum duration 
12 years), during which additional 
manual translation requirements 
will apply. Specifically, where the 
language of proceedings at the 
European Patent Office is French or 
German, the patent proprietor will 
have to provide a translation of the 
full specification into English; where 
the language of proceedings at the 
EPO is English, the patent proprietor 
will have to provide a translation of 
the full specification into any other 
official language of the European 
Union

– currently, any patent application 
filed at the EPO must either be filed 
in one of the three EPO languages 
(English, French, German) or, where 
the applicant is resident or has its 
principle place of business in an 
EPC Contracting State which has 
another language as an official 
language, in that language (as long 
as manual translation into one of 
the EPO languages is filed within 
a certain period of time). In this 
case, the applicant is entitled to a 
partial refund of the filing fee and 
examination fee in recognition of the 
additional translation costs which 
it has incurred. In order to prevent 
discrimination between EU Member 
States, an additional scheme is to 
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Translation costs have been identified as one of the 
major problems with traditional European ‘bundle’ 
patents, so it is important that the language regime 
for the unitary patent solves this problem.

The language regime agreed for the 
unitary patent builds on the EPO’s 
existing 3-language regime. This 
means that:

– after grant, there will be no further 
routine translation requirement 
for unitary patents, at least once 
the transitional period (of up to 12 
years) has expired. As a result, the 
costs of preparing translations of the 
full patent specification (currently 
required for a traditional European 
patent as part of the post-grant 
validation process) will be saved

– in the event of an infringement 
dispute, the patentee will have 
to provide the defendant with a 
translation of the full specification 
in an official language of the 
participating EU member state in 
which the allegedly infringing acts 
took place or in which the defendant 
is domiciled (at the choice of the 
defendant)

– where there are legal proceedings 
relating to the unitary patent, the 
patentee will also have to provide a 
translation of the full specification in 
the language of proceedings of  
the Court

– the intention is that high-quality 
machine translations will make 
the contents of the specification 
of the unitary patents widely 
available, to make up for fewer 
manual translations. The EPO is 
making good progress in making 
machine translations available. 
Patent Translate, the EPO’s machine 
translation programme (developed 
in conjunction with Google), offers 
free online access, for information 
purposes, to automatic machine 
translations of any European patent 
application and patent. Nineteen 
European languages are already 
covered. By the end of 2014, 
machine translation of patents 
will be available for the official 
languages of all 38 EPC Contracting 
States, including all of the European 
Union’s 28 Member States

Translation costs
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Applicants will apply in the normal way to the EPO for 
a traditional European (‘bundle’) patent, designating 
the EU-25 (and potentially other EPC Contracting 
States too). 

Within 1 month of the publication of 
the grant of the patent, the patentee 
can request unitary effect for the 
patent within the territory of the EU-
25. In effect, the patentee will be able 
to ‘trade-in’ its traditional European 
‘bundle’ patent, to the extent of the 
EU-25, in return for a unitary patent. 
The introduction of the unitary patent 
will therefore not affect the day-to-
day operations of the EPO (search, 
examination, grant of bundle patents) 
and will just require an extra post-
grant step. There will therefore be no 
separate application for an unitary 
patent as such.

Unitary effect can be requested for 
any European patent which is granted 
after the date of entry into force of the 
reform package (see Implementation 
date). Applicants who may want to 

take advantage of unitary effect for 
cases which are currently pending 
should therefore consider whether 
to slow down examination of those 
cases. However, unitary effect can only 
be requested where such traditional 
European patents are granted in respect 
of at least all EU-25 states, with the 
same set of claims in each state.

The EPO has set up a Select Committee 
of the Administrative Council for the 
purpose of supervising the activities 
of the EPO in administering unitary 
patents. The EPO Select Committee 
for the unitary patent is in process 
of adopting detailed regulations to 
implement the unitary patent. Please 
see News at www.eversheds.com/
unitary-patent for the latest information 
on the implementing regulations for 
the unitary patent.

How to apply?

be introduced for certain types of 
applicant who are resident or have 
their principle place of business 
within the EU, and who request 
unitary effect. In this case, additional 
reimbursements (up to a ceiling) will 
be provided for translation costs 
(beyond which is currently provided 
by partial reimbursement of fees). 
This compensation scheme will be 
available to SMEs, individuals, non-
profit organisations, universities and 
public research organisations

– it is worth noting that Article 4(4)/
Recital (8) UPP Regulation requires 
a court which hears an infringement 
dispute in relation to a unitary patent 
to take into account when assessing 
damages that, before being provided 
with a translation into its own 
language, the alleged infringer may 
have acted in good faith and may 
not have known or had reasonable 
grounds to know that he was 
infringing the patent. This may make 
it harder to win substantial damages 
for infringement of a unitary patent, 
compared with infringement of a 
national patent.
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Implementation date

The UPP Regulation and Translation Regulation entered into force on 20 
January 2013, but they will only apply from 1 January 2014 or the date of entry 
into force of the UPC Agreement, whichever is later. That will depend on the 
speed of ratification of the UPC Agreement by the EU-25. This will be affected 
by various factors, including: national constitutional procedures for ratification 
of international treaties; the timing of upcoming national elections (in particular 
in the UK in May 2015); the end of the current EU Commission’s term of office 
on 31 October 2014; and the time needed to complete the logistics involved 
in ensuring that the UPC is ready to open its doors. The current best estimate 
of the earliest date from which the unitary patent will be available is Q4 2015. 
Please see our Implementation Tracker at www.eversheds.com/unified-patent-
court for the latest information on the progress of implementation of the 
patent reform package. 

Appeals
Decisions of the EPO in administering unitary patents can be appealed to the 
central division of the Unified Patent Court, which has jurisdiction over these 
administrative appeals (in addition to its exclusive jurisdiction over litigation 
involving infringement and validity of unitary patents). This is a change from the 
normal internal procedures of the EPO, where administrative appeals lie to the EPO 
Boards of Appeal.

Supplementary protection certificates
Supplementary protection certificates (SPCs) are of great importance to patentees 
in the life sciences sector. Currently, these national intellectual property rights 
are granted to extend the term of a national or traditional European (‘bundle’) 
patent. So how will the SPC system interface with unitary patents? The current 
SPC Regulation does not provide for a unitary SPC, and it is not even clear that it 
would permit a national SPC to be granted on the basis of a unitary patent. New 
EU legislation may be required to allow this. If a unitary SPC is to be created, a new 
institution may also need to be set up to act as granting authority, unless the EPO is 
entrusted with this role in relation to unitary patents. It is unclear how such a unitary 
SPC would interrelate with the regulatory system for medicinal products and plant 
protection products. For example, will a single national marketing authorisation 
in the EU be enough to justify the grant of a unitary SPC? Or would a centralised 
marketing authorisation be required? Or national marketing authorisations in every 
EU-25 state (whether under the mutual recognition or decentralised procedure)? 
Please see News at www.eversheds.com/unitary-patent for the latest information 
about the adaptation of the SPC system to the unitary patent.

Same grant procepure as for a traditional European patent
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