
KEY POINTS
�� The Financial List provides for two parts of the High Court, the Chancery Division and 

Commercial Court, to work together to offer specialist judges on a range of financial service 
disputes, with a view to allowing English law to respond to rapid changes in financial markets.
�� To help improve case management further, the Financial List could consider adopting 

additional procedures to encourage parties to reach settlement and to reach agreement on 
interlocutory matters.
�� There are areas of significant uncertainty around the new test case procedure although a 

two-year pilot scheme should help to iron out issues.
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Will the Financial List achieve its 
objectives?
In this article, David Flack and Laura Feldman set out the key aspects of the Financial 
List and explore whether it will attain its central objectives.

INTRODUCTION

nOn 1 October 2015, the English High 
Court welcomed the new Financial List 

to bridge the expertise of the judges sitting 
in the Chancery Division and Commercial 
Court. The framework for the new Financial 
List is set out in an updated section of the Civil 
Procedure Rules at Pt 63A (Financial List 
CPR) and Practice Directions 51M (PD51M) 
and 63AA.1 Whilst the Financial List reflects a 
trend of arbitral institutions and courts across 
the world developing their rules and facilities 
to offer mechanisms to resolve banking and 
finance disputes, the English judiciary have 
emphasised that the Financial List should not 
be seen as an attempt to compete with other 
jurisdictions. Rather, the initiative seeks to 
facilitate the development of English law in 
response to business changing, rapidly, the 
world over. This article sets out the key aspects 
of the Financial List and explores whether it 
will attain its central objectives. 

THE KEY ASPECTS OF THE 
FINANCIAL LIST

Introduction 
The stated central objective of the Financial 
List is to develop high quality financial dispute 
resolution by ensuring judges with suitable 
expertise and experience to determine complex 
financial disputes. The main features of the 
new Financial List designed to achieve this aim 
may be summarised as follows:
�� A specialist Court focusing on disputes 

arising in financial markets. 
�� Uniting the expertise of the Commercial 

Court and Chancery Division. 

�� A test case procedure to allow a cost-effec-
tive and expedited ruling on market issues 
for which immediately relevant authorita-
tive English law guidance is needed. 

Types of disputes
The Financial List will be available for: 
�� a qualifying dispute for £50m or more. 

A broad definition of such claims is 
adopted under CPR 63A.1(2)(a) to cap-
ture disputes concerning a wide range of 
financial instruments and transactions.2 
The Commentary on the Financial List 
in the White Book notes, however, that 
even where the requirements are met, the 
Financial List is not suitable for straight-
forward matters requiring no financial 
market expertise; or
�� claims which require particular expertise 

in the “financial markets” or raise issues 
of general importance to the domestic 
and international “financial markets”. 
The term “financial markets” is also 
widely defined to include: “the fixed 
income markets (covering repos, bonds, 
credit derivatives, debt securities and 
commercial paper generally), the equity 
markets, the derivatives markets, the 
loan markets, the foreign currency mar-
kets, and the commodities markets”. 3 

The Guide to the Financial List contained 
in the White Book (the Guide) also recognises 
that the parties may apply to transfer a case 
into the Financial List under CPR Pt 30, 
including where the case falls “within the spirit 
but not the letter” of the specified criteria. 
In a similar vein, the Guide notes that whilst 

an insurance, professional negligence or 
Companies Court case will not generally fall 
within the definition of Financial List claims, 
if such a case were to require financial market 
expertise to resolve the matter or raise issues 
of general market importance, then it may be 
appropriate for the claim to be considered in 
the Financial List.

The first case transferred into the Financial 
List, Banco Santander Totta, SA v Companhia 
Carris de Ferro de Lisboa, SA, illustrates the 
types of claims that fall within the scope of 
CPR 63A.1. The case raises issues about the 
defendant’s capacity to enter into derivative 
transactions under an ISDA Master 
Agreement. It is expected that the trial in 
Banco Santander Totta, SA v Companhia Carris 
de Ferro de Lisboa, SA will be concluded in 
mid-December  2015 and that Mr Justice Blair 
will hand down judgment in early 2016. 

Test case procedure
The Financial List will include a new 
test case procedure, which will operate 
as a pilot scheme. Its aim is to facilitate a 
determination of issues affecting financial 
markets on which there is no previous 
authoritative English law precedent. The 
scheme is currently underway under the 
provisions of PD51M and will continue for 
two years until 30 September 2017. 

CASE MANAGEMENT
The Financial List adopts a number of unique 
ways to manage cases, as summarised in the 
following section. 

The allocation procedure
The Chancellor and the Judge in charge of 
the Commercial Court are responsible for 
assigning judges to a Financial List case 
taking into account the parties’ views. Four 
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weeks prior to the date fixed for the first case 
management conference, the claimant should 
write to the Chancellor and the Judge in charge 
of the Commercial Court (copied to the other 
parties), briefly identifying the key issues in the 
case and any other matters considered relevant 
for allocation. The parties cannot request 
specific judges but may make submissions 
as to why the case may be more appropriate 
for a Chancery Division or Commercial 
Court Financial List judge. If practicable, all 
parties should agree to the terms of the letter. 
Otherwise, the other parties should write 
with their own comments, copied to the other 
parties, three weeks prior to the date for the 
first case management conference. 

Although the Guide suggests that the 
process in relation to allocation is claimant led, 
a Q & A Document produced at a Financial 
List market briefing held on 21 October 2015 
(Q & A Document), indicates that either party 
is able to write to express its views, stating 
that “[t]he parties are also free to write to the 
Chancellor of the High Court and the Judge 
in Charge of the Commercial Court briefly 
identifying the key issues in the case and any 
matters considered relevant to a decision on 
which judge to allocate” (emphasis added). 

The current Chancellor is Sir Terence 
Etherton, and the Judge in charge of the 
Commercial Court is Mr Justice Flaux (who 
will be replaced from 1 January 2016 by Mr 
Justice Blair). There are presently ten other 
Financial List judges. The nominated judges 
of the Financial list are as follows:

�� From the Commercial Court:
�� The Judge in Charge of the Commer-

cial Court, Mr Justice Flaux;
�� Mr Justice Blair;
�� Mr Justice Hamblen;
�� Mr Justice Knowles;
�� Mr Justice Popplewell; and
�� Mr Justice Phillips.

�� From the Chancery Division:
�� The Chancellor, currently Sir Terence 

Etherton;
�� Mrs Justice Asplin;
�� Mr Justice Richards;
�� Mr Justice Newey;
�� Mrs Justice Rose; and
�� Mr Justice Snowden.

Consistent case management
All Financial List cases, whether issued in the 
Chancery Division or Commercial Court, will 
be handled administratively by the Commercial 
Court, based on the guidance in the Admiralty 
and Commercial Court Guide. Cases will be 
allocated to a docketed judge who will preside 
over the matter from the commencement of a 
proceeding to the trial, through to enforcement 
if necessary. The hope of ensuring that the same 
judge is assigned to the case during the course 
of the action is that it will allow consistent and 
considered case management. It is worth noting 
that courts in other jurisdictions are currently 
adopting such an approach to case management. 
For example, the Commercial List in Hong 
Kong has and continues to appoint a single judge 
who presides over all cases issued or transferred 
to that part of the High Court.

Transferring claims
Parties can apply for a claim to be transferred 
in or out of the Financial List and the 
Court can also order a transfer of its own 
initiative.4 A claim can be transferred 
out of the Financial List even if its value 
exceeds £50m where the matter is found 
to be straightforward and therefore its 
determination does not require any particular 
financial market expertise. 

WILL THE FINANCIAL LIST ACHIEVE 
ITS OBJECTIVES?
The following section of the article considers 
whether the Financial List will achieve its 
mandated objectives. 

Expertise in financial claims and 
markets

Training for judges
As the financial environment changes, market 
development seminars will be held for the 
Financial List judges. The Judicial College, 
in conjunction with the Financial Markets 
Law Committee, will organise the seminars.5 
P.R.I.M.E Finance (PRIME), the Panel of 
Recognized International Market Experts 
in Finance, is supporting the Judicial College 
and were among those supporting the market 
development seminars initiative. PRIME 
was established to help resolve, and to assist 

judicial systems in the resolution of, disputes 
concerning complex financial transactions. 
The first market development seminars have 
taken place and were attended by members of 
the Civil division of the Court of Appeal, as 
well as the Financial List Judges.

Expert adjudication?
At the current time, it is difficult to predict 
whether the Financial List will significantly 
improve the offering of specialist and expert 
adjudication of financial market claims 
already available by uniting the expertise 
of the Chancery Division and Commercial 
Court. The English High Court may be able to 
explore additional ways to ensure that judges 
possess the necessary expertise to adjudicate 
over disputes. For example, two judges could 
preside over a case involving different areas of 
legal expertise to decide issues that are within 
each’s specialist field. Lessons could also be 
learnt from the Singapore Commercial Court, 
which allows leading nominated judges from 
other jurisdictions to preside over a case, and 
allows a panel of three judges to determine 
certain cases, including where there is mutual 
agreement of the parties. Currently, the 
Financial List only permits two judges to sit on 
a case and only when it is within the test case 
procedure and when the case is of “particular 
importance or urgency”. Where such cases 
arise, a Court consisting of two Financial List 
judges, or a Financial List judge and a Lord or 
Lady Justice of Appeal may decide the matter.6 
There are no procedures to allow nominated 
judges from other jurisdictions to preside over 
a case heard in the Financial List. 

Reducing expenses
The Financial List also seeks to address 
shortcomings identified in the Report into 
the Commercial Court (the Report), which 
the Lord Chief Justice commissioned part-
time High Court judge and barrister Khawar 
Qureshi QC to complete. Whilst the Report, 
published on 24 February 2014, found that 
both the judiciary and the quality of its 
decisions were regarded as second to none it 
also identified several shortcomings. Foremost 
amongst these was the expense of litigation. 
The Financial List in its present form is one 
of the ways in which the judiciary will seek to 
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address this shortcoming. The two main ways 
in which the Financial List seeks to combat the 
increasing expense of litigation are improving 
case management and introducing the test case 
procedure. 

Improving case management 
There is currently limited guidance on how 
a Financial List judge will ensure fast and 
efficient case management. It seems that it is 
hoped that the use of a docketed judge assigned 
to the case from start to finish will achieve 
this result. If the Financial List is to attain 
its objectives, it will, however, need to assess 
other means to improve case management. For 
example, the specialist training on financial 
market issues could be extended to cover 
improving case management. The Financial 
List may also consider adopting stricter 
procedural rules to encourage the parties to 
reach settlement and to reach agreement on 
interlocutory matters. Whilst in practice many 
practitioners already seek to resolve or narrow 
issues in dispute prior to a case management 
conference this is not currently mandatory. 
By way of contrast, the Civil Procedural Rules 
of the Courts of Western Australia provide 
that the parties hold a conferral before Court 
applications to agree an amicable resolution to 
the relief sought. Where there is no agreement, 
the parties ought to attempt to agree an order 
summarising the respective submissions of 
the parties voiced during the conferral. The 
procedure enables disputes to be resolved by 
the parties often without judicial intervention 
and even when the Court does need to 
intervene, it will have a clear understanding of 
the parties’ respective positions from the order 
setting out the parties’ views. 

The Financial List could also introduce 
rules that encourage limited disclosure, 
permit hearings for interlocutory applications 
only where necessary, or possibly require 
parties to provide regular interim updates to 
the docketed judge on the carriage of a case 
to promote better case management more 
generally. In respect of the final point, the 
parties could for example be required to write 
an agreed letter to the judge each month with 
an update on developments in the case and 
flagging up potential points of procedural 
disagreement in good time. Regular updates 

to the judge in this way would maximise the 
benefit of the docketing process, act as an 
incentive for parties to reach agreement on 
procedural matters before they escalate and 
would further assist in ensuring the smooth 
progress of a case to its final determination. 

In certain disputes, it also may be 
appropriate to expedite the process leading to 
trial and the trial itself. This may be achieved 
through the use of the newly introduced 
Shorter and Flexible Trial Schemes in 
conjunction with the Financial List. 

Financial Markets test case 
procedure
A Working Group established following the 
Report had to examine the availability of a 
test case procedure to decide issues of market 
importance.7 The following comments of the 
Lord Chief Justice in the July 2015 Mansion 
House speech reflect this aim: 

“the Financial List … will promote access to 
the courts and the expertise of trial judges, 
for market actors in an area that is of 
significant importance to the development 
of both the domestic economy, and to open 
markets internationally.” 

The main features of the new test case 
procedure are as follows:
�� It allows parties with opposing interests to 

bring a “qualifying claim” even when there 
might be no actual dispute between those 
parties at the time.
�� A “qualifying claim” is defined as a claim 

that raises market issues in relation to 
which immediately relevant authoritative 
English law guidance is needed.
�� In appropriate cases, relevant trade, 

professional or regulatory bodies or asso-
ciations, or third parties affected by the 
determination of the issues, may, with the 
permission and discretion of, the Court, 
be joined as parties or otherwise allowed 
to be heard as interveners.

The Guide sets out further details on the 
new procedure, explaining that the parties can 
seek declaratory relief in a “ friendly action”, 
where it is in the public interest to do so in 
accordance with the guidance in Rolls-Royce plc 

v Unite the Union.8 This was a case in which the 
Court of Appeal recognised a limited exception 
to the general rule that declaratory relief should 
not be awarded where this would determine 
only hypothetical matters.9 Lord Justice Wall, 
handing down the lead judgment, held that 
the Court could determine an application for 
declaratory relief even where there was no 
dispute between the parties. This was because 
the matter was of public importance that may 
affect a large number of parties, the point to be 
decided was not academic, and if not resolved, 
may lead to disputes, and the determination 
was an appropriate use of judicial resources. It 
is likely that Financial List judges will consider 
these principles when assessing whether a case 
constitutes a “qualifying claim” for the purpose 
of the test case procedure. The Guide also states 
that the Court must be satisfied that “all sides of 
the argument will be fully and properly put”. 

Other aspects of the new procedure to 
note are that the parties referring the case 
should attempt to agree the facts underlying 
the dispute and, as set out above, the matter 
may be heard by two judges in certain cases. 
The general rule is that there will be no order 
as to costs. If a party considers that a different 
order may be appropriate, submissions 
should be made on this point at the first case 
management conference.10 

Resolving uncertainty 
Whilst the Financial List should be praised for 
attempting to improve dispute resolution of 
financial claims, there are areas of uncertainty 
around the new procedure. These include 
whether the parties’ identities may be kept 
confidential, ensuring that interested parties are 
aware of important test cases and are afforded 
a timely opportunity to make submissions, 
the means and extent to which guidance in a 
judgment under the new test case procedure 
may be subject to appeal and whether 
additional parties can intervene at the appeal 
stage, and the weight to be given to judgments 
or orders handed down under the new test case 
procedure and the enforceability of such relief. 

As to the last two points, in general, only 
the parties to the proceedings are bound by 
an award of declaratory relief.11 That said, the 
award of a declaration under the new scheme 
is likely to carry persuasive and authoritative 
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weight in similar cases. Particularly given that 
the Guide states that the procedure provides 
a mechanism to offer “immediately relevant 
authoritative English law guidance”.12 

There are also concerns that parties with 
an extreme position may use the test case 
procedure to seek relief before a dispute has 
arisen in circumstances where not all interested 
parties may have had the opportunity to make 
submissions. Although, the Guide states that a 
Financial List Judge must be satisfied that “all 
sides of the argument will be fully and properly 
put”, in practice, it may be difficult for a judge 
to assess whether the relevant parties appear 
before the Court. In addition, it appears that 
only the parties will be involved in agreeing the 
facts, with the result that interveners may not 
be able to contribute to this process and relevant 
considerations may not be put before the 
Financial List Judge. A further potential issue is 
that parties with an interest in a test procedure 
case may have to incur the cost and time to 
intervene to ensure their views are considered in 
circumstances where they may feel there is no 
particular need for the relevant question to be 
addressed and where no dispute has crystallised. 

It remains to be seen whether these 
potential issues materialise in the test case 
procedure. The two-year pilot of the Financial 
Markets Test Case Scheme should allow 
such issues to be ironed out. Parties who have 
concerns during this period should raise these 
with the Financial List Users’ Committee, 
which is expected to provide a forum in which 
the Court will listen and respond to matters 
raised by litigators and others concerned with 
the financial markets.13

CONCLUSION
The English judiciary has stressed that the 
Financial List is not a response to other 
commercial dispute resolution facilities offered 
elsewhere in the world. The Q & A Document 
explains that the Financial List compliments 
arbitration and mediation, working together 
harmoniously to enrich dispute resolution. 
Further, the initiative is part of a continuing 
response of commercial parties selecting English 
Law and UK dispute resolution to “ensure a 
business-relevant law”, which requires “keeping 
up to date with the business field”. The test 
case procedure is the main way in which the 

Financial List seeks to develop English law to 
respond to fast-paced changes in global finance. 
In turn, the Financial List may be seen as a way 
to support the advancement of the common law 
across the world, as jurisprudence is increasingly 
developed by considering judgments handed 
down by courts in other jurisdictions. The result 
is a dialogue between different jurisdictions 
responding to developments in financial markets. 

As such, rather than competing with other 
jurisdictions, the Financial List may be seen 
as part of a wider trend of courts and arbitral 
institutions introducing specialist tribunals 
and rules to improve dispute resolution 
and to allow the development of the law 
to meet the shifting needs of business. For 
example, in October 2015, the Judiciary in 
the Netherlands announced the introduction 
of a specialist Commercial Court. Dubai’s 
Commercial Court is already regarded 
as a leading centre in the Middle East to 
resolve disputes, whilst, Singapore’s recently 
introduced Commercial Court adopts a range 
of innovative ways to manage cross-border 
claims. PRIME is also currently undertaking 
the process of updating its arbitration rules 
to further innovate the process of resolving 
financial service disputes at the institution. 

Within this context, most vocal members of 
the legal community support the development 
of new and unique ways to resolve financial 
disputes and develop the common law. There 
are, however, commentators that have doubted 
whether new institutions and initiatives offer 
anything new and/or go far enough to tackle 
the perceived failings of litigation. With the 
English Civil Procedure Rules Pt 8 procedure 
and declaratory relief already offering means to 
allow parties to ask for authoritative guidance 
from the Courts, one is entitled to ask whether 
the new Financial List test case procedure offers 
anything more.

Ultimately, whether the Financial List will 
achieve its objectives will be answered as and 
when further claims commence. There are 
still several areas of uncertainty and scope for 
further or more radical improvement but it is 
hoped that these matters will be addressed as 
the Financial List opens its doors for cases.  n
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