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Background to the Building Safety Bill 

The Grenfell Tower tragedy on 14 June 2017 was a widespread fire through a 24-storey residential 
building, comprising 129 flats, which led to the deaths of 72 people.  A public inquiry into the incident 
found that the external walls of the building failed to comply with building regulations and that the 
cladding used promoted the spread of fire.  The inquiry also found that similar materials had been used in 
over 400 other high rise buildings throughout the country. 

In July 2017 Dame Hackitt was appointed by the government to conduct an independent review of the 

building regulations and fire safety.  This review published an interim report (December 2017) and a final 
report (May 2018), in which the following concerns were raised with the current regulatory system: 

– guidance, roles, and responsibilities in the current regulatory systems were unclear; 

– there needed to be a better way for residents to raise fire safety concerns; and 

– the methods for testing the certification and marketing of construction products and systems were 
unclear. 

In response to these concerns, the final report proposed a new regulatory framework which aimed to:  

– create a more simple and effective regime for driving building safety;  

– provide stronger oversight on dutyholders with incentives for the right behaviours and effective 
sanctions for poor performance; and 

– reassert the role of residents in having a route for redress. 

 

Introduction of the Building Safety Bill 

The Building Safety Bill (the Bill) was published on 5 July 2021 to address the issues raised in the Hackitt 
Reports.  Initial reception was that the Bill did not provide sufficient detail on the new proposals, with 

many provisions reliant on unpublished or draft secondary legislation.  Discussion on the Bill in the House 
of Commons promoted a further revision of the Bill, which was issued on 20 January 2022 for 
consideration by the House of Lords. 

The regulatory reform focuses primarily on higher risk buildings, which are defined as buildings in 
England that are at least 18 metres high or have at least 7 storeys, and contain at least 2 residential 
units.  Some provisions (such as the definition of higher risk buildings) have been curtailed so that Wales, 
Scotland and Northern Ireland can determine their own requirements.  Some of the changes also extend 

more widely to encompass all residential developments and general breaches of the building regulations. 
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New regulatory regime for building safety 

Building Safety Regulator 

It is proposed that a Building Safety Regulator (BSR) will be appointed within the Health and Safety 

Executive and will be under a general duty to secure the safety of people in buildings and improve the 
standard of buildings.  It will also be the building control authority for higher risk buildings. 

The BSR will set up and maintain a Building Advisory Committee, to give advice and information relating 
to building safety.  The BSR will also be able to charge a fee from those involved in higher risk buildings 
to cover their department’s regulatory functions. 

Gateway regime for new build higher risk buildings 

It is proposed that the construction of higher risk buildings can be managed and overseen by the BSR 

within a new “gateway regime”.  Although it is proposed that the detail relating to this will be introduced 
by secondary legislation, it is expected that there will be three stages to the gateway regime as follows: 

– a planning gateway, whereby issues on fire safety are incorporated at the planning stage for a 
higher risk building; 

– a pre-construction gateway, where dutyholders have to submit key information to the BSR to gain 
approval that the design meets the functional requirements of the building regulations.  This 
approval is needed before construction work can begin; and 

– a completion gateway where the BSR assesses whether the works have been carried out in 
accordance with building regulations. Dutyholders are required to submit a building control 
application with prescribed documents and information on the final as-built building to the BSR.  The 
BSR then undertakes final inspections on the completed works. If satisfied, the BSR will issue a 

completion certificate on approval.  Only after this stage has been completed can the higher risk 
building be registered with the BSR for occupation. 

Building work to existing higher risk buildings will also be overseen by the BSR, who will require the 

submission of plans and documents for approval.  However this is separate to the gateway regime. 

Golden thread of information for higher risk buildings 

In relation to higher risk buildings, the Accountable Person (which is defined as someone who has either 
a legal estate or repairing obligation in the common parts of a higher risk building) must keep and 
maintain information relevant to the management and reduction of fire safety risks throughout the 
building’s lifespan (for both new build and existing higher risk buildings).  This is known as the “golden 
thread of information”. Details on the nature of this information and the format in which it should be 
stored will be available in secondary legislation. 

Construction Products Regulations 

The Bill proposes that there shall be new regulations concerning the marketing, sale and labelling of 
construction products, to update the current framework that is derived from EU law. The new regulations 

should place all construction products available in the UK under the same regulatory regime, so that the 
same standards of product performance are imposed.  The Bill also prescribes that there is a statutory list 

of safety critical construction products. 

Expanding penalties for contravening the building regulations 

– Previously there had been a civil offence for contravening the building regulations.  This has been 
expanded so that it is also an offence if there is any contravention of requirements imposed under 
the building regulations (for example relating to the provision of plans) and such liability can be civil 
and/or criminal. 

– There is further civil liability under s.38 Building Act 1984 (which is yet to be in force) for any breach 
of duty imposed by the building regulations so far as it causes damage.  Damage can include the 
death of, or injury to, any person (including any disease and any impairment of a person’s physical 
or mental condition).  The limitation period for claims under this section will last for 15 years. 

– The time limit for notices requiring the owner to remove or alter non-compliant work has been 
extended from 12 months to 10 years. 
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Clearer roles and responsibilities 

Dutyholder regime 

There will be a new regulatory regime to hold to account those involved in the design and construction of 
new buildings and the refurbishment of existing buildings.  This will apply to those commissioning and 
undertaking work as well as those appointed, controlling or managing the work.  In England it is 

proposed that the client will certify that existing dutyholders under the CDM Regulations have the 
appropriate skills, knowledge, experience and behaviours to undertake their roles under the building 
regulations. 

Additional professional standards for architects 

There are new requirements for architects to undertake continuous professional development and to 

exhibit the skills, knowledge, experience and behaviours required for a person to practice as an architect.  

Architects can be removed from the register of architects if they fail to comply. 

New competency requirements for prescribed persons 

The Bill makes provision for the building regulations to prescribe competency requirements on the 
principal designer, principal contractor and any other prescribed persons, relating to their skills, 

knowledge, experience and behaviour. 

Building control approvers and building inspectors 

There will be a new register of building inspectors and building control approvers, to improve competence 
levels and accountability in the building control sector.  The register will be maintained by the BSR.  
Building control approvers and building inspectors will have to meet minimum standard criteria before 

they can be noted on the register. 

Industry committee 

The BSR will set up a Committee on Industry Competence to give advice about sector specific 
competence frameworks. 

 
Rights of redress for residents 

Creation of a new homes ombudsman scheme 

There will be the creation of a new homes ombudsman scheme, which is intended to allow owners of new 
build homes to escalate complaints.  Developers of new homes are required to become and remain 
members of the scheme and to make information about the scheme available to their homebuyers.  A list 
of members to the scheme is to be maintained for public inspection.  The scheme enables those 
homeowners to raise complaints about a developer and to have their work investigated and determined 

by an independent individual.  There are also plans that the ombudsman will issue a code of practice 

about the standards of conduct and quality of work expected from its members. 
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Amending the Defective Premises Act 1972 

The Defective Premises Act 1972 (DPA) provides a statutory duty upon those undertaking works in the 
provision of a new dwelling to act according to proper workmanship and professional standards so that 

the dwelling is fit for habitation.  Those who procured the works or acquire an interest in the dwelling are 
able to claim compensation for breach of this statutory duty.  The Bill proposes to extend the provisions 
of the DPA so that: 

– compensation can also be claimed in respect of refurbishment works to an existing dwelling; 

– all new works and refurbishment works have a limitation period of 15 years from their date of 
completion, if those works complete after this provision comes into force; 

– claims in relation to new build dwellings that were built before this provision comes into force shall 

have a retrospective limitation period of 30 years; and 

– where the time period for such a claim is about to expire those claims shall have an additional year 

from the commencement of the provision for a claim to be made. 

Accountable Person for higher risk buildings 

The Accountable Person is someone who has either a legal estate or repairing obligation in the common 

parts of a higher risk building.  They may be an individual, partnership or corporate body and there may 
be more than one Accountable Person for a building.  If there is more than one Accountable Person, the 
Bill requires one of them to be nominated as a Principal Accountable Person to take the lead.  Under the 
Bill the Accountable Person is responsible for meeting a number of statutory obligations, such as: 

– assessing the building safety risks for the parts of the building for which they are responsible; 

– managing and preventing risks, including preventing risks from materialising; 

– preparing safety case reports, which are to be notified to the regulator upon request; 

– maintaining and updating the golden thread of information and responding to requests for 
prescribed information from tenants; 

– preparing and keeping under review a residents’ engagement strategy to promote the participation 
of relevant persons in making building safety decisions; 

– setting up a system for the investigation of complaints; and 

– appointing, or carrying out the functions of, the Building Safety Manager. 

Building Safety Manager for higher risk buildings 

The Building Safety Manager is to be appointed by the Accountable Person before and during the 
occupation of a higher risk building, unless this role is undertaken by the Accountable Person and 
confirmed with the BSR.  The Building Safety Manager is to help the Accountable Person meet their 
obligations under the Bill, including the management of systems and processes for the building’s safety.  

The Building Safety Manager must demonstrate the necessary skills, knowledge, experience and 
behaviours to fulfil this role. 

Residents panel 

The BSR will set up a Residents’ Panel to consist of residents at higher risk buildings to discuss what is of 
particular importance to them in respect of their occupied property. 

Landlord and tenant relationship 

– Landlords must take “reasonable steps” to recover the cost of remediation works before recouping 
that money from leaseholders through their service charge. 

– In respect of leases relating to higher risk buildings in England, there will be new implied covenants 
in relation to building safety, with the landlord agreeing to co-operate with the Accountable Person 

and the tenant agreeing to allow access for building safety purposes. 

– For leases at a higher risk building with a fixed term of 7 years or over the tenants will agree to pay 
an additional service charge for the cost of the new regulatory regime relating to building safety. 
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What’s next? 

It is anticipated that the Bill will become law between April-June 2022, depending on its progress through 
the House of Lords.  The commencement of its provisions will be staggered, with much of the new 
regulatory regime starting once the practical infrastructure is in place.  However in order to provide a 
right of redress to those in need of legal remedies as soon as possible, the changes to the DPA (such as 
the creation of a new offence for refurbishment works and the extension of limitation periods) will be in 
effect within 2 months from the date that the Act is passed. 

The Bill has already been substantially amended during its journey through parliament.  In January 2022 
a major revision was issued giving claimants a 30 year retrospective limitation period to make claims 
under s.1 DPA.  Previously the Bill had extended this period from 6 to 15 years.  Currently there is 
speculation that the Bill might introduce: 

– a further amendment to the DPA to give claimants a retrospective right of action for up to 30 years 

against manufacturers of cladding and insulation; and 

– new court powers to allow developers to be sued where they have used shell companies to manage 
specific developments and avoid taking responsibility for their actions. 

As it currently stands the Bill provides a clear framework of the cultural changes that will take place not 
just in relation to higher risk buildings, but across the industry as a whole.  The Bill addresses the 
problems identified within the various inquiries following Grenfell to provide greater regulation and more 
defined responsibilities for those working in construction.  Those in the industry will need to keep a 
watching brief to ensure that they will be able to comply with the changes, as further amendments may 

be made to the Bill and additional requirements are likely to be added from supplementary legislation. 
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Disclaimer: 
 
This briefing is correct as at February 2022.  It is intended as 
general guidance and is not a substitute for detailed advice in 
specific circumstances. 
 
Data protection: Your information will be held by Eversheds 
Sutherland LLP (“Eversheds Sutherland”) in accordance with the 
Data Protection act 1998, and added to our marketing databases.  
It may be used for internal statistical analysis, to fulfil any requests 
from you for further information and services and, unless you have 
asked us not to, to contract you about other services or events 
offered by Eversheds Sutherland or our associated offices.  We may 
pass your details to our associated offices (some of which are 
outside the EEA), but we will only allow their use for the purposes 
mentioned above.  We may also transfer your details to any 
successor to our business (or a relevant part of it).  An up to date 
list of our associated offices and their locations can be found on our 
website at eversheds-sutherland.com.  This privacy statement 

applies to all information that we hold about you. 
 
If you do not want your information to be used in this way or your 
information is incorrect, please call: +44 121 232 1000 and we will 
assist you with your queries. 
 
This briefing covers the jurisdiction of England unless otherwise 
stated.  


