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Conclusion

In a nutshell, with Chinese enterprises 
increasingly gaining presence in the global 
market, the protection of state secrets in 
cross-border litigation and even in daily 
business practices has gradually become an 
issue of critical importance in corporate 
compliance. The reality is that the problems 
and even conflicts still exist in the context 

of a state secrets review. Many of them are 
unavoidable and difficult to address due to 
the sensitive nature of the issue. However, 
with the measures outlined above, and the 
experience of PRC lawyers accumulated in 
the process, we are able to be optimistic about 
achieving our clients’ purpose of mitigating 
potential conflicts, as well as protecting the 
relevant national interests.

On 1 October 2015, the High Court 
of England and Wales (the ‘Court’) 
introduced the new Financial List 

(the ‘List’), which provides a specialist forum 
in London to deal with disputes relating to 
financial markets and instruments. The List 
is intended to bridge the expertise of the 
judges sitting in the Chancery Division and 
the Commercial Court. This article reviews 
the key aspects of the initiative and explores 
recent developments with the List since it 
opened for cases. 

The main attributes of the Financial List

Types of disputes

The List is available for: financial claims that 
are for £50m or more – a broad definition 
of such claims is adopted, capturing disputes 
concerning a wide range of financial 
instruments and transactions; and/or disputes 
of any value, which require particular expertise 
in the “financial markets” to determine or raise 
issues of general importance to the domestic 
and international “financial markets”. The 
term “financial markets” is also widely defined 
and includes, for example, the fixed income 
and commodities markets. 

Parties may apply for a claim to be 
transferred in or out of the List, and the Court 
can also order a transfer of its own initiative. 

Expert judges 

The List recognises the efforts of the 
judiciary to facilitate the Chancery Division 
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and Commercial Court working together to 
improve the English High Court as a forum 
for dispute resolution of financial market 
issues. The Guide to the Financial List (the 
‘Guide’) thus states that its main objective 
is “to ensure that cases which would benefit 
from being heard by judges with particular 
expertise in the financial markets or which 
raise issues of general importance to the 
financial markets are dealt with by judges 
with suitable expertise and experience”. To 
this end, the List has a cohort of 12 specialist 
judges, selected from the Chancery Division 
and Commercial Court. By bringing together 
the Chancery Division and Commercial 
Court resources in this way, the hope is that 
it will ensure a pool of experienced judges 
with relevant financial markets expertise to 
adjudicate on these complex cases.  

Test case procedure

The List also includes a new test case 
procedure, which will operate as a 
pilot scheme. Its aim is to facilitate the 
determination of issues affecting financial 
markets on which there is no previous 
authoritative English precedent. The scheme 
is currently under way and will continue for 
two years until 30 September 2017. 

The main features of the new procedure 
are as follows:
• it allows parties with opposing interests to 

bring a “qualifying claim” even where there 
is no dispute between those parties;

• a qualifying claim is defined as a claim that 
raises market issues in relation to which 
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immediately relevant authoritative English 
law guidance is needed; and

• in appropriate cases, for the purpose 
of the initial determination of whether 
the matter is a qualifying claim, relevant 
trade, professional or regulatory bodies or 
associations, or third parties may be joined as 
parties, or otherwise be allowed to be heard.

The Guide and the commentary to the 
relevant Practice Direction in the White 
Book sets out further details on the new 
procedure, explaining that the parties can 
seek declaratory relief in a “friendly action”, 
where it is in the public interest to do so. 
Other aspects of the new procedure to note 
are that the parties referring the case should 
attempt to agree the facts underlying the 
dispute; the general rule is that there will be 
no order as to costs, and two judges may sit on 
a test case when raising matters of “particular 
importance or urgency”.

Case management

The List adopts a number of ways to manage 
cases efficiently and/or in a unique manner, 
which are summarised below. 

i. The allocaTion procedure

The Guide sets out the procedure for 
assigning a judge to a claim where the 
parties wish aspects of the case to be taken 
into account when the Court decides on 
allocation. In summary, the procedure 
allows both parties to express their views 
on the key issues in the case and any other 
matters considered relevant for allocation 
by way of letter(s) to the judges responsible 
for allocation. The parties cannot request 
specific judges but may make submissions as 
to why the case may be more appropriate for 
a Chancery Division or Commercial Court 
judge. If practicable, all parties should agree 
to the terms of the letter. The procedure 
may be a step towards one of the perceived 
benefits of arbitration, allowing the parties to 
select their own tribunal.

ii. consisTenT case managemenT

Following a case being issued or transferred 
into the List, the action will be allocated to 
a docketed judge, who will preside over the 
matter from that point through to the trial 
and subsequent enforcement if necessary. 
The hope of ensuring that the same judge 
is assigned to the case is that it will allow 

consistent and considered case management. 
Courts in other jurisdictions are currently 
adopting such an approach. For example, 
the Commercial List in Hong Kong has and 
continues to appoint a single judge who 
presides over all cases issued or transferred to 
that part of the High Court. 

iii. shorTer and Flexible Trials schemes

In certain disputes, it may be appropriate 
to expedite the process leading to trial and 
the trial itself. This may be achieved by using 
the newly introduced Shorter and Flexible 
Trials Schemes in conjunction with the List. 
In summary, the Shorter Trials Scheme allows 
expedited determination of cases that do not 
involve extensive disclosure or voluminous 
witness or expert evidence; the aim of the 
Flexible Trials Scheme is to reduce the costs 
and time of trials by encouraging parties 
to keep disclosure and oral evidence to a 
minimum and to adapt trial procedures in 
order to achieve greater efficiency. 

Recent developments 

Formal launch event

A formal launch event for the List was held 
at the Royal Courts of Justice on 26 October 
2015. At the event, attended by leading 
figures in the fields of finance, government 
and law, the Lord Chancellor Michael Gove 
described the List as one of the most “exciting 
innovations in the field of British justice”. 
The Bank of England deputy governor Sir 
Jon Cunliffe said the bank “wholeheartedly 
supports” the initiative and that “[t]his isn’t 
just something that matters for the UK and 
the UK’s financial stability. It is something 
that matters [for] international financial 
stability as well.”1 The members of the 
judiciary who attended the event stressed that 
the List is not a response to other commercial 
dispute resolution facilities offered elsewhere 
in the world. Rather, the Court complements 
arbitration and mediation, working together 
harmoniously to enrich dispute resolution. 

Training for judges

As the financial environment changes, 
the judiciary proposed that market 
development seminars would be held for 
the List judges to ensure that they are kept 
abreast of developments. The Judicial 
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College, in conjunction with the Financial 
Markets Law Committee, has now started 
to hold the seminars with the support of 
P.R.I.M.E. Finance – the Panel of Recognised 
International Market Experts in Finance. 
There were concerns that an appeal of a 
List case would deprive the parties of the 
expertise that the List judges are expected 
to offer through attending the seminars. 
This concern appears to have been mitigated 
because it is reported that the judges of the 
Court of Appeal, as well as the List judges, are 
attending the market development seminars. 

Cases issued in or transferred into the List

At the time of writing, 11 cases have been 
issued in the List and three cases transferred 
into it. 

One of the most recent cases transferred 
into the List is Property Alliance Group Ltd v 
Royal Bank of Scotland Plc.2 In considering 
the defendant’s application for the case to 
be transferred, the Chancellor of the High 
Court summarised ten factors that the Courts 
are likely to view as carrying particular 
significance when deciding whether to accede 
to a contested application to transfer existing 
proceedings into the List. These include: the 
extent to which the case concerns matters of 
market significance; whether, if transferred 
into the List, the proceedings would require 
a change of judge; and the length of time the 
proceedings have already been on foot.

Financial List decisions 

At the time of writing, there have been 
two substantive List judgments. Mr Justice 
Knowles handed down the first decision on 29 
January 2016. The GSO Credit – A Partners LP 
& Ors v Barclays Bank Plc & HCC International 
Insurance Company Plc judgment3 provides 
welcomed guidance on several clauses of 
the Loan Market Association standard term 
documentation.

Mr Justice Blair handed down the second 
substantive List judgment on 4 March 2016. 
The Banco Santander Totta, SA v Companhia 
Carris de Ferro de Lisboa, SA and ors. case4 
saw the defendant public sector Portuguese 
transport companies claim that, under 
Portuguese law, each defendant company 
lacked capacity to enter into swaps, which 
were therefore void. The judge disagreed, 
finding that the defendants did have capacity 
to enter into the swaps. The decision 
also provides helpful clarification on the 
construction of the terms of “exotic” snowball 
swaps, an area where there has been very 
limited legal authority. 

Conclusion

While the aspects of the List outlined above 
are in the right direction, the hope is that the 
English High Court will explore other ways 
to ensure that judges possess the necessary 
expertise to adjudicate financial market 
disputes and to improve case management. 
For example, two judges may preside over 
a case involving different areas of legal 
expertise to decide issues that are within 
each’s specialist field. Currently, the List 
permits only two judges to sit on a case within 
the test case procedure pilot scheme and 
only in limited circumstances. Parties who 
wish to suggest areas for improvement may 
contact the Financial List Users’ Committee, 
which the Court has presented as a forum to 
listen and respond to matters raised by those 
concerned with the financial markets.

Notes
1 Reported at (2015) LS Gaz 6, 26 October 2015.
2 [2016] EWHC 207 (Ch).
3 [2016] EWHC 146.
4 [2016] EWHC 465.


