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Immediate impact Short-term impact On the horizon 

Legal risk Next steps Links 

Mandatory (alternative) dispute resolution 

(ADR) 

Generally the court has no jurisdiction to force 

parties to settle claims, although courts actively 

encourage ADR.  The Civil Justice Council (CJC) 

recently published a report following a request from 

the Master of the Rolls that the CJC analyse the 

legality and desirability of compulsory ADR.  The 

report concludes that mandatory ADR is compatible 

with Article 6 of the Convention for Protection of 

Human Rights and Fundamental Freedoms and is, 

therefore, lawful and that a compulsion to mediate 

could be a desirable and effective development.  The 

report does not provide detailed proposals for reform 

but is likely to have a significant impact on the future 

use of ADR and feed into wider considerations as to 

the post-pandemic court system. 

The Ministry of Justice has issued a Call for Evidence 

calling for input from all interested parties. 

Companies may wish to contribute. The Call for 

Evidence closes on 30 September 2021. 

Note that litigants are already compelled to take part 

in certain ADR processes. For example, courts have 

the power to order parties to undertake Early Neutral 

Evaluation (a form of ADR) without their consent.  

Consider ADR on every case and be prepared to 

justify any decision not to participate to avoid 

adverse costs orders. 

CJC report 

Master of the Rolls speech 

MoJ Call for Evidence 

 

Digital Dispute Resolution Rules 

The UK Jurisdiction Taskforce (UKJT) has published 

the finalised Digital Dispute Resolution Rules (the 

Rules) which offer a streamlined arbitration 

procedure aimed at facilitating the resolution of 

disputes involving digital technologies such as digital 

assets, blockchain, fintech and smart contracts. A 

key distinction between the Rules and more 

traditional arbitration is the flexibility in the 

procedure, which allows parties to tailor the 

procedure to the characteristics of specific 

technologies, while encouraging swift resolution and 

the use of technology.  While the Rules are intended 

to apply to disputes relating to novel digital 

technologies, they may be adopted and applied to 

any dispute subject matter (the Rules do not apply 

automatically – parties must agree to incorporate 

them in writing).  

The rules are likely to grow in importance as use of 

digital technologies continues to grow. Consider 

incorporating the Rules into technology contracts as 

an alternative to litigation. For more information, see 

the linked briefings.  

Finalised Rules 

ES Briefing 

ES briefing - Telescope  

 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwi62J6V8aTyAhXiaRUIHYY5DSEQFnoECAMQAw&url=https%3A%2F%2Fwww.judiciary.uk%2Fwp-content%2Fuploads%2F2021%2F07%2FCivil-Justice-Council-Compulsory-ADR-report.pdf&usg=AOvVaw2i8QVJrtAxwtd0fDdsnL0U
https://www.judiciary.uk/announcements/speech-by-sir-geoffrey-voss-master-of-the-rolls-speech-to-hull-university/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1008487/dispute-resolution-in-england-and-wales-call-for-evidence.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwi9t4eOwPfwAhUfBGMBHYK8ANsQFjAMegQIHRAD&url=https%3A%2F%2F35z8e83m1ih83drye280o9d1-wpengine.netdna-ssl.com%2Fwp-content%2Fuploads%2F2021%2F04%2FLawtech_DDRR_Final.pdf&usg=AOvVaw3pBKUwjttoc6D9viJyc2Y-
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/Digital_Dispute_Resolution_Rules_May_2021
https://www.eversheds-sutherland.com/documents/sectors/tmt/Telescope-TMT-Outlook-August-2021.pdf
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Reforming witness evidence 

Following concerns from a number of judges that 

witness statements were ineffective in performing 

their core function of achieving best evidence at 

proportionate cost, a working group was set up to 

consider improvements.  The Witness Evidence 

Working Group made a number of recommendations 

and a new Practice Direction (PD57AC) and Appendix 

were published to govern preparation of trial witness 

statements in the Business and Property Courts 

(B&PCs) from 6 April 2021.   

Litigation teams should familiarise themselves with 

the new rules, which represent a significant change 

to current practice and are likely, at least in the short 

term, to increase the time and cost spent on witness 

statements. As well as changing the procedure for 

the preparation of trial witness statements, the new 

rules will also have ramifications for the way in which 

potential witnesses  to an emerging dispute are 

proofed. At the recent Civil Procedure Rules 

Committee annual meeting (May 2021), it was noted 

that it was considered too early to make any decision 

about whether PD57AC will be extended to other 

courts, but it is unlikely the scheme will be extended 

to witness statements in interim hearings. 

Working Group Report 

127th PD Update (includes 

PD57AC and Appendix) 

ES briefing 

Vulnerable witnesses and parties in civil 

proceedings 

Effective from 6 April 2021, the CPR’s overriding 

objective has been amended (via a new PD 1A) to 

make clear that dealing with a case justly includes 

ensuring that parties can participate fully and that 

parties/witnesses can give their best evidence.  

Parties are required to help the court to further the 

overriding objective at all stages of proceedings.  The 

court (with the assistance of the parties) should try 

to identify vulnerability of parties or witnesses at the 

earliest possible stage and to consider whether a 

party’s participation, or quality of evidence, is likely 

to be diminished by reason of vulnerability and, if so, 

whether it is necessary to make directions as a 

result.  Additionally, there is a new CPR 44.3(5)(f) 

which states that “costs incurred are proportionate if 

they bear a reasonable relationship to any additional 

work undertaken or expense incurred due to the 

vulnerability of a party or any witness”. 

Companies should consider the new rules and ensure 

compliance with them in order to avoid costs 

sanctions/reputational damage. As well as 

considering whether any customers who are bringing 

a claim have any vulnerabilities, companies should 

also consider whether any of its own witnesses have 

vulnerabilities that need considering.   

 

Practice Direction 1A 

CJC report 

https://www.judiciary.uk/wp-content/uploads/2019/12/Witness-statement-working-group-Final-Report-.pdf
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwienu2puZHvAhVpTxUIHdAgATgQFjAAegQIAhAD&url=https%3A%2F%2Fwww.justice.gov.uk%2Fcourts%2Fprocedure-rules%2Fcivil%2F127-cpr-update.pdf&usg=AOvVaw0v1tFsUwy3OuiPF6dK-Nvk
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Litigation_Support/New_world_of_witness_evidence_in_the_business_and_property_courts
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part01/practice-direction-1a-participation-of-vulnerable-parties-or-witnesses
https://www.judiciary.uk/announcements/civil-justice-council-proposes-better-assistance-for-vulnerable-witnesses/
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Impact of Brexit on cross border litigation  

The UK left the EU with a post-Brexit trade deal, but 

that deal does not cover civil judicial co-operation.  

Cross border litigation involving EU or EFTA states is 

likely to take more time and be more costly going 

forward.  

The Hague 2005 Convention, applicable to exclusive 

jurisdiction agreements, goes some way to fill the 

void but is not a complete solution. The Government 

attempted to accede to the Lugano Convention in 

April 2020 but all signatories, including the EU, need 

to agree. The EU Commission has recently rejected 

the UK’s application to join.  The final decision on 

whether the EU will consent to the UK’s application 

rests with the Council of the EU.  Denmark is also yet 

to give consent.  

Companies to keep a watching brief – there is 

currently no timetable for the Council’s decision. In 

the absence of a comprehensive regime, such as 

Lugano, there are a number of issues to consider 

before initiating or becoming involved in proceedings 

against a counterparty based in the EU or an EFTA 

state. See linked briefings for further information.  

Separately, the European Commission recently 

adopted a proposal for the EU to accede to the 2019 

Hague Judgments Convention.  If the EU accedes to 

the Convention and the UK does too, then it could 

streamline the enforcement of judgments between 

the EU and the UK (and other non-EU countries) 

particularly given the UK is not currently able to 

accede to Lugano. 

 

ES briefing 

ES briefing 

ES briefing 

Note Verbale 

Proposal for Council Decision 

CE-filing 

Failure to file court documents correctly may mean 

that the court does not accept them which can lead 

to missed deadlines and issues with limitation.  CE-

Filing already applies to a number of courts, but was 

recently extended to proceedings commenced after 

19 July 2021 in the district registries of the Queen’s 

Bench Division in Birmingham, Bristol, Cardiff, 

Leeds, Liverpool, Manchester and Newcastle: (1) For 

legally represented parties, CE-Filing applies on a 

voluntary basis from 19 July 2021, and on a 

mandatory basis as from 18 October 2021; and (2) 

For parties who are not legally represented, CE-filing 

applies on a voluntary basis from 19 July 2021. CE-

Filing does not apply to proceedings commenced on 

or before 19 July 2021 unless otherwise ordered by 

the court. 

Companies to ensure that court documents are filed 

using CE-File for participating courts. 

As from 22 November 2021, for existing proceedings 

and proceedings started on or after that date in the 

Court of Appeal (Civil Division), CE-Filing will apply:  

(1) For legally represented parties, CE-Filing will 

apply on a voluntary basis from 22 November 

2021, and on a mandatory basis from 17 January 

2022. 

(2) For parties who are not legally represented, CE-

Filing will apply on a voluntary basis from 22 

November 2021. 

 

 

 

CPR PD 51O 

 

https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Brexit/ten_things_you_need_to_know_now_Britain_has_left_the_EU
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Commercial_dispute_resolution/Brexit_Implementation_Period
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Commercial_dispute_resolution/How_will_UK_and_EU_courts_treat_jurisdiction_and_enforcement_after_Brexit
https://www.eda.admin.ch/dam/eda/fr/documents/aussenpolitik/voelkerrecht/autres-conventions/Lugano2/20210701-LUG-ann-EU.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2021%3A388%3AFIN&qid=1626435687982
https://www.lexisnexis.com/uk/lexispsl/disputeresolution/document/412012/linkHandler.faces?psldocinfo=CPR_changes_and_133rd_practice_direction_update_various&ps=null&bct=A&homeCsi=0&A=0.7468372450804621&urlEnc=ISO-8859-1&&dpsi=07UD&remotekey1=REFPTID&refpt=07UD_5_CPR:HTDEST-TYPE_51O:HTDEST-PD&service=DOC-ID&origdpsi=0S4D
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Data disputes 

The increased use of data has led to: (1) Growth and 

impact of cyber-attacks and data security issues; 

and (2) Cyber/data privacy litigation against 

organisations.  The multiplicity of issues arising can 

be distilled into four key themes: (1) Group litigation 

and representative actions for high-profile data 

breaches; (2) Lower-profile group-type breaches; 

(3) Frequent and relatively smaller privacy claims; 

and (4) Corporate data disputes. 

Companies should be aware of forthcoming 

developments in relation to class actions following 

data breaches. The UK government has now 

confirmed it will not implement any changes 

following its consultation regarding allowing non-

profits to act for data subjects on a group “opt-out” 

basis. The Supreme Court’s decision in Lloyd v 

Google is expected shortly. 

Separately, companies will be interested to note that 

the High Court has recently confirmed that a ‘use’ (or 

‘positive action’) is required in order for the torts of 

breach of confidence and misuse of private 

information to be actionable in an ‘external, criminal 

third party-attacked’ context (see Warren v DSG 

Retail Ltd and our linked briefing).  

 

ES Briefing – Telescope 

(August 2021) 

ES Briefing – Telescope 

(What’s new in 2021) 

UK Government response 

ES Briefing 

Warren v DSG Retail Ltd 

[2021] judgment 

 

 

 

The rise of class actions 

While class actions, US style, have not been part of 

the legal landscape in Europe, many jurisdictions are 

developing their own form of collective action.  In 

particular, they are starting to take root in England 

and Wales via existing legal mechanisms: (1) Group 

Litigation Orders; (2) Representative claims under 

CPR 19.6; and (3) Collective proceedings in the 

Competition Appeal Tribunal.  Class actions have 

already been seen in relation to data breaches and 

privacy, financial regulation breaches and credit card 

fees. 

Companies should monitor developments and 

remain vigilant as regulatory breaches in particular, 

could lead to class actions in the future (e.g. data 

breaches/financial mis-selling).  We anticipate that 

COVID-19 may also lead to an increase in class 

actions in the UK. 

Companies may also be interested to note that the 

Competition Appeal Tribunal authorised the Merricks 

v Mastercard case to proceed. The claim has been 

brought on behalf of over 46 million card holders and 

is worth over £14bn. 

 

Press release – New Deal for 

Consumers 

ES Briefing: Telescope 

Merricks v Mastercard 

Digital assets 

The Law Commission has published a call for 

evidence on digital assets as they are generally 

treated as property by market participants.  The Law 

Commission intends to make recommendations for 

The call for evidence closed on 30 July 2021.  

Companies to maintain a watching brief. 

Companies may be interested to note that the City 

of London Law Society has responded to the call and 

warned of caution in relation to any proposal for 

Law Commission Call for 

Evidence – Digital Assets 

CLLS response 

https://www.eversheds-sutherland.com/documents/sectors/tmt/Telescope-TMT-Outlook-August-2021.pdf
https://www.eversheds-sutherland.com/global/en/what/industries/tmt-law/telescope-tmt-outlook-2021-download.page?
https://www.gov.uk/government/publications/call-for-views-and-evidence-review-of-representative-action-provisions-section-189-data-protection-act-2018/uk-government-response-to-call-for-views-and-evidence-review-of-representative-action-provisions-section-189-data-protection-act-2018
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Data-Protection/warren-v-dsg-retailltd
https://www.bailii.org/ew/cases/EWHC/QB/2021/2168.html
https://www.europarl.europa.eu/news/en/press-room/20200619IPR81613/new-rules-allow-eu-consumers-to-defend-their-rights-collectively
https://www.eversheds-sutherland.com/global/en/what/industries/tmt-law/telescope-tmt-outlook.page
https://www.catribunal.org.uk/sites/default/files/2021-08/2021.08.18_Merricks_Judgment_Final.pdf
https://www.lawcom.gov.uk/project/digital-assets/
https://protect-eu.mimecast.com/s/P70dC6R82c1Oy4jhnXOA4?domain=citysolicitors.org.uk


 

6 

Immediate impact Short-term impact On the horizon 

Legal risk Next steps Links 

reform to ensure that the law is capable of 

accommodating both cryptoassets and other digital 

assets and allows the possibilities of this technology 

to flourish.  Its work will consider whether digital 

assets should be “possessable”. This could have 

significant consequences for the functioning and 

development of the market in digital assets. 

legislative reform to extend the application of the 

concept of “possession”. warned of caution in 

relation to any proposal for legislative reform to 

extend the application of the concept of 

“possession”. 

 

The future of remote hearings 

During the COVID-19 pandemic, most civil court 

hearings were held remotely (e.g. via telephone or 

video conference).  Some hearings were conducted 

in a hybrid fashion (e.g. some parties attend in 

person, whilst others attend remotely).  HMCTS is 

evaluating the use of remote hearings to inform 

longer term plans and they are likely here to stay.    

On the whole, the consensus is that remote hearings 

can work well for simple procedural hearings 

involving only judges and advocates (or more 

sophisticated parties).  Further they can save time 

and costs of travel and are useful when a number of 

individuals from a party wish to attend.  However, 

they have not worked so effectively in trials, 

particularly where a party is vulnerable and/or live 

evidence is required. 

The Berkeley Research Group has also published an 

interesting report on the psychological impact of 

remote hearings.  The report suggests that whilst 

remote hearings are here to stay in some form, it is 

unlikely that universal standards will be 

implemented. 

The future use of remote hearings impacts on how 

companies manage and resource litigation.  

Companies to keep a watching brief.  The survey by 

HMCTS closed on 1 June 2021.   

Companies should note that the rules regarding in-

person and remote hearings are the same.  Remote 

hearings must not be recorded unless the court has 

granted permission. It is also unlawful to take 

photographs/screen-shots of a remote hearing.  

Further real time transcription, other than by the 

official court service, is only allowed with permission 

of the court and access links to remote hearings 

must not be forwarded to third parties (the court 

needs to know who is present on remote platforms).  

Failure to follow the rules may result in 

sanctions/contempt of court.  Judges may also refer 

solicitors/barristers in breach to the Solicitors 

Regulatory Authority/The Bar Standards Board. 

Law Society views and 

recommendations 

Four Bars Council statement 

House of Commons Justice 

Select Committee inquiry 

(COVID-19) 

The Future of Courts – 

Richard Susskind 

Berkeley Research Group 

report 

 

 

Judicial Review reform  

In March 2021, the report of the Independent Review 

of Administrative Law (IRAL) was published.  The 

panel concluded: (1) no wholesale codification was 

Companies to keep a watching brief.  The 

consultation closed on 29 April 2021.  The Judicial 

Review and Courts Bill was introduced to Parliament 

on 21 July 2021. In short, the Bill includes provisions 

for quashing orders to be made subject to conditions 

Independent Review of 

Administrative Law – report 

UK Finance Response 

https://www.lawsociety.org.uk/Campaigns/Court-reform/Whats-Changing/Remote-hearings
https://www.barcouncil.org.uk/resource/four-bars-statement-on-the-administration-of-justice-post-pandemic.html
https://publications.parliament.uk/pa/cm5801/cmselect/cmjust/519/51902.htm
https://thepractice.law.harvard.edu/article/the-future-of-courts/
https://media.thinkbrg.com/wp-content/uploads/2021/08/05105717/BRG-Remote-Hearing-Impact-2021-Final.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/970797/IRAL-report.pdf
https://www.ukfinance.org.uk/policy-and-guidance/consultation-responses/uk-finance-response-independent-review-administrative-law-call-evidence
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needed; (2) ouster clauses were not a recommended 

course of action; (3) exclusion of judicial review 

would be contrary to the Rule of Law; (4) no change 

to procedure or tightening of time limits was needed; 

and (5) clarity in respect of interveners was 

recommended, but should not be driven by statute.  

Two proposed avenues for reform were proposed: 

(1) reversing the decision in R(Cart) v The Upper 

Tribunal and (2) suspending quashing orders.  The 

government has endorsed the findings but has 

opened the matter up for further consultation 

focussing on remedies and ouster clauses. 

and removes ‘Cart’ judicial reviews (subject to 

limited exceptions).  The Bill does not deal with 

ouster clauses, which define the bounds of the 

court’s jurisdiction, and which had been a 

controversial part of the government’s consultation. 

 

Judicial Review Reform – 

consultation 

Judicial Review and Courts 

Bill 

Government press release 

Government Fact Sheets 

Government explanatory 

note 

Review of the Human Rights Act 1998 (HRA) 

Judicial Review reform  

In its 2019 Manifesto, the Government stated that it 

will update the HRA “to ensure that there is a proper 

balance between the rights of the individual, our vital 

national security and effective government”.  An 

independent review was launched in December 2020 

(led by Sir Peter Goss) and is looking at two key 

themes: 

(1) the relationship between domestic courts and the 

European Court of Human Rights; and 

(2) the impact of the HRA on the relationship 

between the judiciary, the executive and the 

legislature. 

The MoJ launched a Call for Evidence in January 2021 

which closed in March 2021.   The review could lead 

to changes in the way in which judgments from the 

European Court of Human Rights are taken into 

account by UK courts and their ability to declare 

British laws as ‘incompatible’ with human rights. 

Companies to maintain a watching brief.  The review 

panel intends to submit its report of 

recommendations to the Government in Q3 2021.  

The Government will then consider its response with 

a view to publishing an overall position document.  

Note that the review is limited to consideration of the 

domestic HRA framework.  Potential changes to the 

operation of the Convention on Human Rights or 

European Court of Human Rights, or changes to the 

substantive rights themselves are not within the 

scope of the review.  The Joint Committee on Human 

Rights has published its response which concludes 

that there is no case for reform under the terms of 

the review. 

Review of HRA 

MOJ Call for Evidence 

Joint Committee response 

 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/975301/judicial-review-reform-consultation-document.pdf
https://bills.parliament.uk/bills/3035
https://www.gov.uk/government/news/new-bill-hands-additional-tools-to-judges
https://www.gov.uk/government/publications/judicial-review-and-courts-bill
https://publications.parliament.uk/pa/bills/cbill/58-02/0152/en/210152en.pdf
https://www.gov.uk/guidance/independent-human-rights-act-review
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/962423/Call-for-Evidence.pdf
https://committees.parliament.uk/work/962/the-governments-independent-human-rights-act-review/
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Costs recovery 

Fixed recoverable costs prescribe the amount of 

money that can be recovered by the winning party 

at set stages of litigation. The MoJ is consulting on 

extending the FRC regime.  Such a scheme would 

have a significant impact for cases up to £100,000.  

Proposals include: (i) extending FRC to fast track 

cases (i.e. where damages are between £10,000 and 

£25,000); (ii) introducing a new intermediate track 

and corresponding FRC for less complex cases 

between £25,000 and £100,000; and (iii) running a 

voluntary pilot of capped costs for cases up to 

£250,000.   

The Capped Costs Pilot ended in January 2021.  The 

pilot applied to cases valued up to £250,000 in 

specified courts, with an overall cap of £80,000 

(excluding VAT, court fees, wasted costs and costs 

of enforcement). 

Companies should keep a watching brief.   

The consultation paper states that a response is due 

to be published within three months of the 

consultation end date (6 June 2019) meaning that a 

response was due in early September 2019. No 

response has yet been published but we understand 

that the Government remains keen on implementing 

the proposals. It is understood that fixed costs are a 

possible item on the Civil Procedure Rules 

Committee’s programme for 2021. 

As regards the Capped Costs Pilot, although it has 

come to an end, it has been acknowledged that the 

broad aims of the pilot remain as current as ever and 

there is a need for schemes of this kind for the 

efficient despatch of medium value claims. As such, 

further schemes may be considered in the context of 

post COVID-19 recovery and new ways of conducting 

business litigation. 

Consultation 

Capped Costs Pilot – PD51W 

On-line courts 

There are growing ways in which claims can be 

issued and progressed online. There are various 

pilots/processes: 

(1) Online Civil Money Claims (OCMC) (PD 51R) – 

which allows unrepresented claimants that are 

owed sums of up to £10,000 to resolve their 

dispute completely online; 

(2) County Court Online (PD 51S) – for legally 

represented parties with certain specified and 

unspecified money claims;   

(3) Money Claims Online (PD 7E) for fixed amounts 

less than £100,000.  

(4) A new pilot scheme under PD 51ZB (online 

damages claims).  Participation in the pilot 

Companies should ensure that they are familiar with 

the pilots/processes.  The PD 51R pilot is in operation 

until 30 November 2023 and the PD 51S pilot is in 

operation until 30 November 2021.  The PD 51ZB 

pilot is in operation until 30 April 2024. 

The date of the second reading of the Bill is awaited 

but will not be before early September as parliament 

is now in recess. 

 

PD 51R 

132nd PD Update 

PD 51S 

Judicial Review and Courts 

Bill 

Judicial Review and Courts 

Bill factsheet 

 

https://consult.justice.gov.uk/digital-communications/fixed-recoverable-costs-consultation/consultation/intro/
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/practice-direction-51w-the-capped-costs-list-pilot-scheme
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/practice-direction-51r-online-court-pilot
https://www.justice.gov.uk/courts/procedure-rules/civil
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/practice-direction-51s-the-county-court-online-pilot
https://bills.parliament.uk/bills/3035
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1004585/jr-courts-bill-fact-sheet-courts-short-version.pdf
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scheme is, for claimants, initially by invitation 

only for a select number of companies, but can 

be used by all defendants in respect of which a 

claim is issued. 

While the Judicial Review and Courts Bill (introduced 

to parliament on 21 July 2021) provides for reforms 

to judicial review, it also provides for procedural 

improvements for the court system.  The Bill creates 

an Online Procedure Rules Committee, established 

to make online procedure rules to govern the 

conduct of proceedings online.   

Civil Courts Structure Review and HMCTS 

Reform Programme 

HMCTS is currently in the process of delivering a 

significant programme of reform to courts and 

tribunals intended to modernise and upgrade the 

justice system.  HMCTS accepts that COVID-19 has 

had an impact on deadlines and milestones but 

considers that the objective of delivering the reform 

programme by the end of 2023 remains unchanged. 

 

Companies should keep a watching brief.  The 

COVID-19 pandemic has had a significant effect on 

the modernisation of the courts, with technology now 

a key part of the system.  We anticipate that HMCTS 

will revisit its plans for reform and a new strategy for 

the medium and long term will emerge. 

 

 

HMCTS: information on 

court reform 

House of Commons Justice 

Select Committee inquiry 

(COVID-19) 

HMCTS annual report and 

accounts (2020/21) 

Disclosure Pilot Scheme 

For cases within the pilot, there are significant rule 

changes. Failure to follow those rules risks costs 

sanctions and delay.  Depending on the outcome of 

the pilot, the scheme may be extended beyond the 

Business and Property Courts. 

The Disclosure Working Group recently published an 

update.  The pilot was originally in operation for two 

years until 31 December 2020 but has been 

extended again until the end of 2022. A number of 

revisions to PD 51U have also been proposed, which 

the CPRC has approved in principle but require final 

approval by the CPRC and the Justice Minister (we 

expect that the further changes will be implemented 

in Q3 2021).  Revisions include that ‘less complex 

claims’ worth less than £500,000 will be able to opt 

into a simplified disclosure scheme and multi-party 

cases will also be able to avoid the scheme in favour 

of active case management by a judge. 

PD51U 

Civil Procedure 

(Amendment) Rules 2021 

and 127th PD Update 

Third interim report on DPS 

DWG update 

https://www.gov.uk/guidance/the-hmcts-reform-programme
https://publications.parliament.uk/pa/cm5801/cmselect/cmjust/519/51902.htm
https://www.gov.uk/government/publications/hm-courts-tribunals-service-annual-report-and-accounts-2020-to-2021
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/practice-direction-51u-disclosure-pilot-for-the-business-and-property-courts
https://www.judiciary.uk/announcements/civil-procedure-amendment-rules-2021-the-127th-practice-direction-update/
https://www.judiciary.uk/announcements/update-on-the-operation-of-the-disclosure-pilot-scheme-disclosure-pilot/
https://www.judiciary.uk/announcements/update-on-the-operation-of-the-disclosure-pilot-scheme-disclosure-pilot-july-2021/
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Singapore Convention on Mediation 

Following Brexit, the EU Directive on Mediation, 

applicable to cross border disputes in civil and 

commercial matters is no longer applicable between 

the UK and the EU member states.   The Directive 

allowed parties to convert cross-border mediated 

settlement agreements to a court order by consent 

to help with enforcement. The strong culture of 

mediation in the UK means that parties rarely renege 

on mediated settlement agreements, but it was 

nevertheless a useful tool should the counter-party 

seek to backtrack.   

The Singapore Convention on Mediation may fill the 

void.  The Convention provides a global regime for 

the enforcement of mediated settlement 

agreements. Modelled on the New York Convention 

of the Recognition and Enforcement of Foreign 

Arbitral Awards, the new convention gives the same 

status as the NY Convention gives to arbitral awards. 

The Singapore Convention came into force on 12 

September 2020 and has been signed by over 53 

states (Brazil being the most recent in June 2021).  

Following Brexit, the UK can now sign in its own 

right.  Companies should keep a watching brief on 

UK ratification.  On 13 May 2021, the Lord Chancellor 

announced, in a speech at London International 

Disputes Week 2021, that the Government would 

begin a public consultation on whether the UK should 

ratify the Convention; a prospect which, in the Lord 

Chancellor’s view, would promote international 

mediation and help maintain the UK’s position as a 

dispute resolution hub. 

Singapore Convention 

UK Government policy 

statement 

CMC response 

Legal status and enforceability of smart 

contracts  

Following the UKJT statement on cryptoassets and 

smart contracts published in November 2019, the 

Law Commission published a call for evidence on 

smart contracts to consider the circumstances in 

which a smart contract can be legally binding, how 

they are to be interpreted, how vitiating factors such 

as mistakes may apply and the remedies available 

where they do not perform as intended.   

Companies to keep a watching brief. The call for 

evidence on smart contracts closed on 31 March 

2021. The Law Commission is now analysing the 

responses and will use them to inform its scoping 

study which it intends to publish in Autumn 2021.   

UKJT Statement 

Law Commission Call for 

Evidence 

Law Commission Call for 

Evidence – Digital Assets 

Review of pre-action protocols 

The Civil Justice Council (CJC) is reviewing the pre-

action protocols (PAPs).  The review looks at all 

aspects of PAPs, including their purpose, whether 

they are working effectively in practice and whether 

The CJC has provided the terms of reference of the 

review and invited completion of an online survey 

which closed on 18 December 2020.  There is 

nothing immediate for companies to do other than to 

maintain a watching brief. 

Terms of Reference 

https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/896313/pil-policy-statement.pdf
https://civilmediation.org/latest-news/now-is-the-time/
https://www.judiciary.uk/wp-content/uploads/2019/11/LegalStatementLaunch.GV_.2.pdf
https://www.lawcom.gov.uk/project/smart-contracts/
https://www.lawcom.gov.uk/project/digital-assets/
https://www.judiciary.uk/announcements/civil-justice-council-launches-review-of-pre-action-protocols/


 

 

Immediate impact Short-term impact On the horizon 

Legal risk Next steps Links 

any reforms are required.  Any changes to the pre-

action protocols will affect the way in which 

companies are required to deal with potential 

litigation and its related expenditure. 

Review of small claims 

The Civil Justice Council (CJC) recently published an 

interim report: The Resolution of Small Claims, 

following a review by a working party of experienced 

district judges. Recommendations include: 

 

(1) Ensuring all parties who wish to mediate are 

offered a mediation appointment for the small 

claims mediation service. 

(2) Requirement for parties to provide information in 

the DQ regarding: (a) wish to participate in 

remote hearings; (b) vulnerability; and (c) if they 

consent to a settlement hearing in advance of the 

final hearing. 

(3) HMCTS and MoJ should consult with mediation 

providers and consider setting up private third 

party mediation for all small claims. 

(4) HMCTS should urgently analyse and evaluate the 

benefits of preliminary hearings (such as the 

model operating in Birmingham Civil Justice 

Centre). 

 

If ultimately implemented, the recommendations 

could have far reaching effects on the way small 

claims are dealt with. 

Companies to keep a watching brief.  Following this 

interim report, further consideration is anticipated 

regarding wider issues in relation to the resolution of 

small claims. This will be by an expanded working 

party, and should include a consultation. 

CJC interim report 

Possible law reform  

The Law Commission (LC) has published a 

consultation seeking ideas for its 14th programme of 

law reform. Possible areas of reform are set out and 

if implemented, may impact the conduct of future 

litigation:  

Companies to keep a watching brief.  The 

consultation closed on 31 July 2021. The Law 

Commission plans to publish its final programme 

during the first half of 2022. 

Law Commission 

consultation 

https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwi6kce7_aXyAhVTShUIHXt0DeIQFnoECAMQAQ&url=https%3A%2F%2Fwww.judiciary.uk%2Fwp-content%2Fuploads%2F2021%2F06%2FApril-2021-The-Resolution-of-Small-Claims-interim-report-FINAL.pdf&usg=AOvVaw3PEOPW1S2WDSlgqDd70NV9
https://www.lawcom.gov.uk/consultation-on-14th-programme-of-law-reform-now-open/
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(1) Conflict of laws and emerging technology. There 

are several conflict of law issues presented by 

emerging technologies, including inherent 

difficulties in determining the geographical 

location of acts, actors and intangible assets 

(such as digital assets), which could cause 

problems when determining whether a 

particular court will have jurisdiction to hear a 

dispute. The LC could clarify the domestic legal 

position.  

(2) Justice in the digital age. Issues include 

whether the presumption that computer-

generated evidence is reliable unless proved 

otherwise should be changed in light of the 

Bates v Post Office Ltd litigation, and whether 

public bodies should be liable for the other 

party’s costs where the public body loses in 

litigation.   

Simplification of the Civil Procedure Rules 

(CPR) 

The Civil Procedure Rules Committee (CPRC) has 

recently approved a two year works programme in 

principle to simplify the CPR.  The first year will 

consider revisions to the rules and practice directions 

under Parts 1-30 and then the second year will 

consider Parts 31-50.  The programme is seen as a 

way of ensuring that the CPR is as clear, simple and 

concise as possible and more accessible to litigants 

in person. 

The CPRC has also established a sub-committee to 

lead the programme.  The programme will need to 

incorporate a consultation.  Further news is awaited.  

The programme could result in some kind of CPR 

style guide including a high level statement of 

drafting principles. 

 

Welsh devolution 

There is a growing divergence between English and 

Welsh law which could affect future litigation that 

companies are involved in if a distinct Welsh 

jurisdiction is created:  

The consultation ended on 31 January 2020 and the 

responses are currently being considered.  Details of 

the outcome will be published in due course.  There 

is nothing for companies to do, other than to keep a 

watching brief.  If a distinct Welsh jurisdiction is 

created it could impact on future litigation. 

Welsh Government 

Consultation 

IEAC first report on justice in 

Wales 

https://gov.wales/sites/default/files/consultations/2019-10/the-future-of-welsh-law-consultation-document_1.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819728/independent-expert-advisory-committee-first-report-web.pdf
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(1) In July 2019, the Independent Expert Advisory 

Committee on Justice in Wales submitted its 

first report regarding the operation of the 

justice system in Wales.  The committee 

recommended that the process of reform of 

justice in Wales should begin immediately. The 

UK Government disagreed that Wales justice 

should be wholly devolved.  

(2) In October 2019,  the Welsh Government 

consulted on how Welsh law will be classified, 

consolidated and codified in the future.   

(3) On 3 February 2021, the Law Society launched 

its Future of Justice for Wales Manifesto 2021.  

Recommendations include continuing to 

implement the recommendations on justice and 

engage in constructive dialogue with the UK 

Government to ensure Wales’ needs are 

recognised and maintain/develop a shared 

regulatory system to accommodate English and 

Welsh practice and avoid barriers to cross-

border working for practitioners.   

(4) A new Law Council of Wales has been created.  

The umbrella body is independent of Welsh 

government and will focus on ensuring a strong 

and sustainable legal sector for Wales. 

Press release – Law Council 

of Wales 

Campaign to create central repository of court 

judgments 

Not all England & Wales court decisions are reported 

which is considered a shortcoming of the common 

law system because an easy to access and complete 

resource is critical to the delivery of principles of 

open justice, especially if virtual hearings 

replace/partially replace physical hearings which is 

becoming increasingly common due to the COVID-

19 pandemic.  Secondly,  it hinders the use of AI 

Companies should maintain a watching brief. The 

new website is intended to go live in April 2022 

MoJ announcement 

https://www.lawsociety.org.uk/en/contact-or-visit-us/press-office/press-releases/new-voice-for-legal-wales-to-be-created
https://www.gov.uk/government/news/boost-for-open-justice-as-court-judgments-get-new-home
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systems and modern technology to help innovate 

legal services and predict individual case outcomes. 

The MoJ has recently announced an arrangement 

with the National Archives to create the first 

comprehensive and free online repository of court 

judgments from E&W. 

 

 

 



 

This document is intended as a general overview and discussion of the subjects dealt with. The information provided here was accurate as of the day it was created; however, the law may have changed 

since that date. This information is not intended to be, and should not be used as, a substitute for taking legal advice in any specific situation. The authors are not responsible for any actions taken or not 

taken on the basis of this publication. Where references or links are made to external publications or websites, the views expressed are those of the authors of those publications or websites which are not 

necessarily those of the authors of this document, who accept no responsibility for the contents or accuracy of those publications or websites. 
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