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Welcome to the Summer 2016 edition of Eversheds InFocus.
The courts have been particularly busy recently, deciding cases on a number of important
issues including:
1.

the legality of lease assignments to guarantors;

2. whether a lease is surrendered upon the return of keys to the landlord;
3. when a break notice is validly served; and
4. what significance is to be given to deleted words when interpreting a contract.
Including a review of these cases, the focus of this edition is:
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Please do contact any member of the team if you would like to discuss

any of the content in this edition further.
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Making sense of Brexit
How will it affect your businesses?
Whilst the referendum result has had an
immediate impact on global stock and
currency markets, we are already advising
clients on the short, medium and long
time implications and (more importantly)
opportunities for their businesses.

Further information is available on our Brexit
legal hub on our website – eversheds.com
Please also contact Paul Moorcroft, Head
of our Real Estate Dispute Resolution
team, if you would like to discuss possible
implications for your business further.

Eversheds is committed to giving clear,
straightforward and objective advice on what
an exit may mean for your business. The
issues are not the same for every business
and we will ensure that our legal advice is
tailored to your needs.
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Avenge of Horror
EMI Group Ltd v O & H Q1 Ltd (2016)
EWHC 529 (Ch)
Is a tenant permitted to assign a lease to the
party who has stood as its own guarantor?
In this case the tenant of a record store in
Worcester (formerly HMV) purported to
assign its lease to the guarantor - EMI Group.
The court had to decide whether such an
assignment was invalid because it was caught
by the anti-avoidance provisions in the
Landlord and Tenant (Covenants) Act 1995
(“the Act”).
In 2011, the Court of Appeal decided, (K/S
Victoria Street v House of Fraser) that on
assignment, the assignor’s guarantor cannot
become the assignee’s guarantor (often
referred to as a “repeat guarantee”). Any
attempt to do so was rendered void by the
anti-avoidance provisions in the Act.
In his speech in the K/S Victoria case,
however, Lord Neuberger made a passing
comment that the anti-avoidance provisions
in the Act also operate to prevent a lease from
being assigned by the tenant to the tenant’s
guarantor. This point did not need to be
decided in that case and so this case provided
an opportunity for the point to be clarified.
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Here the assignment was originally
suggested by EMI Group following an
administration order affecting the tenant
company. The landlord agreed to the
suggestion and granted a licence allowing
the assignment. The licence and the
assignment were completed simultaneously,
but, some 3 weeks later, EMI Group’s
solicitors informed the landlord that the antiavoidance provisions in the Act rendered the
tenant covenants unenforceable.
Counsel for EMI Group argued that although
the tenant covenants were unenforceable,
the assignment itself was valid. There was a
lease (so the argument went) with a landlord
and a tenant, but with unenforceable tenant
covenants (save that the landlord had a right
to forfeit) – something described by counsel
for the landlord as a “Frankenstein’s monster”
of a tenancy.
The Judge decided that the effect of the
anti-avoidance provisions in the Act was not
limited to the tenant covenants, but extended
to the assignment as a whole. Consequently
the whole assignment was void.
Whilst the above represents the current
position, the decision has been appealed and
is scheduled to be heard by the Supreme
Court by 8 May 2017.
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Key points:
–

It is now clear that the current
tenant’s guarantor cannot become
the direct assignee.

–

In any situation where a new
lease (entered into after 1996) has
previously been assigned by a tenant
to the tenant’s guarantor, advice will
be required because the assignment
is void and of no effect.

–

The decision again highlights the
unintended consequences of the Act.
It seems ironic that the Act, which
was introduced to limit tenant liability
and was intended to help tenants,
just makes it harder for them to rid
themselves of their leases.

–

Unless reformed, the Act will continue
to cause operational difficulties for
businesses wishing to assign leases
between group companies where
the parent company is the only viable
guarantor. The Property Litigation
Association has prepared draft
amendments to the Act which are
supported by the Property Bar Association
and other organisations including the BPF.

–

Various other issues under the Act remain
to be tested – including (1) whether
party A can assign the lease to A and B
jointly; (2) whether a landlord can require
a guarantor to guarantee an AGA where
this is not expressly provided for in the
lease; and (3) sequential assignments.

For more information, please contact:
Stuart Wortley
Partner
T: +44 207 919 0969
stuartwortley@eversheds.com
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Pirates lose the loot
Bristol Rovers (1183) Ltd v Sainsbury’s
Supermarkets Ltd [2016] EWCA Civ 160
How are reasonable endeavours obligations
interpreted by the courts?
Bristol Rovers football club failed to secure
victory in arguably their most important
match - the venue was the Court of Appeal
rather than “the Pirate’s” home ground, the
Memorial Stadium; although the case did
relate to their stadium.
Bristol Rovers had entered into a contract
with Sainsbury’s where completion was
conditional upon Sainsbury’s obtaining
planning permission which permitted 24
hours delivery to their proposed store. The
Local Planning Authority imposed delivery
restrictions. Sainsbury’s was obliged to appeal
if certain conditions were met. The conditions
were met so Sainsbury’s appealed (twice,
although the second appeal was withdrawn
upon expert planning counsel advice).
Sainsbury’s then terminated the Agreement.
Bristol Rovers argued in the Court of Appeal
that Sainsbury’s refusal to allow Bristol
Rovers to launch a further planning appeal in
its own name was a breach of Sainsbury’s all
reasonable endeavours obligation to obtain
an acceptable planning permission and act in
good faith.
The Court of Appeal disagreed. The court
found that the all reasonable endeavours and
good faith obligations were restricted by the
specific terms of the Agreement relevant to
the issue at hand. The Court of Appeal found
that if Sainsbury’s itself was not compelled
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to pursue a planning appeal under the terms
of the Agreement (because the 60% test
of merits had not been achieved) it could
not have been the parties’ intention that
Sainsbury’s should be compelled to support a
planning appeal by Bristol Rovers.

Key points:
–

General reasonable endeavours and
good faith obligations will not defeat
specific provisions which achieve the
overall purpose of the contract. Bristol
Rovers were trying to use the reasonable
endeavours and good faith clauses
to achieve something it was clear the
contract did not envisage.

–

Reasonable endeavours obligations
are often put into contracts as a
compromise; to get the deal done.
However, this case is another example
of how they can be a litigator’s dream, if
clients rely on them to try and achieve a
fundamental commercial objective not
specifically provided for in the contract.

For more information, please contact:
Andrew Todd
Partner
T: +44 113 200 4760
andrewtodd@eversheds.com
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Jingle all the way... to the High Court
Padwick Properties Limited v Punj Lloyd
Limited [2016] EWHC 502 (Ch)
When will the acceptance of keys amount
to a lease surrender?
The High Court gave judgment for £4 million
against the guarantor of a lease and made
an order for specific performance for its
obligation to take a new lease.
The defendants claimed that the lease had
been surrendered by operation of law.
The tenant went into administration, the
guarantor was given notice to take the new
lease, but claimed no further responsibility
due to the alleged surrender.
Previously, after they had vacated the
premises, the administrators had returned the
keys and offered a surrender to the landlord;
the well-known ’jingle mail’ tactic. The
landlord secured the premises and eventually
even marketed it.
It was held that the landlord’s actions did not
amount to an acceptance that the lease was
at an end. The court examined the behaviour
of the administrators and the landlord and
decided that the lease was not surrendered;
the landlord was protecting its interests in
the property and had told the administrators
what action it was taking.
It was held that the conduct of the
parties must unequivocally amount to an
acceptance that the tenancy has ended. The
court analysed the landlord’s conduct and
concluded that none of the landlord’s actions
(the changing of the locks, the ‘acceptance’

of the keys and the extra security engaged)
amounted to a surrender. The court
evaluated the effect of the landlord’s conduct
as a whole to come to this conclusion.

Key points:
–

This case highlights the importance
of needing an accurate paper trail and
good old fashioned attendance notes!
It was discovered that whilst the letter
returning the keys was not responded to,
there had been telephone conversations
regarding an attempted surrender by the
administrators.

–

Landlords should exercise caution when
dealing with returned keys. The best
thing to do is immediately write back and
make it clear a surrender is not accepted.
If it is clear how and on what terms a set
of keys is being accepted, this will stop
any arguments to the contrary. This is
particularly important when there may be
a query as to whether or not a guarantor
is ‘off the hook’ as in this case.

For more information, please contact:
Lisa Barge
Partner
T: +44 121 232 1143
lisabarge@eversheds.com
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Bumper Costs for Landlord on Dilaps claim
Littlestone and Others v Macleish [2016]
EWCA Civ 127
When is a landlord entitled to recover
indemnity costs?
This case concerned a dilapidations claim for
£75,000 by Macleish, as landlord, against his
former partners in a solicitors’ firm Macleish
Littlestone Cowan, as tenants. This followed
the termination of their lease of office
premises in Snaresbrook, London.

Under the lease the tenant was obliged to
pay “all costs and expenses…which may be
incurred” in a dilapidations claim. Although
the costs recovery clause did not expressly
refer to an indemnity, the court held that it
corresponded more closely with assessment
on an indemnity basis than on the standard
basis, and determined that Macleish’s
costs were therefore to be assessed on the
indemnity basis.
Key points:

The judge awarded Macleish damages of
£48,000 together with interest and agreed
service charges, with a small deduction
for an agreed insurance premium rebate.
She also ordered the defendants to pay
Macleish’s costs of the proceedings, but on
the “standard” basis.

–

Commercial leases often provide for
the cost liability for pursuing breaches
of covenant, and thereby displace the
default court rules.

–

On the standard basis, costs need to
be proportionate. They do not on the
indemnity basis.

Macleish appealed this point on grounds that
the judge should have awarded costs on an
indemnity basis. Macleish argued that he had
a contractual entitlement to an indemnity for
costs under the lease.

–

Here, the obligation to pay “all” costs and
expenses was pertinent. It persuaded the
court that the costs should reflect the
indemnity basis.

For more information, please contact:
David McGuirk
Partner
T: +44 161 831 8572
davidmcguirk@eversheds.com
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The law relating to noise nuisance takes off...
Lorna Grace Peires v Bickerton’s
Aerodromes Ltd [2016] EWHC 560 (Ch)
Mrs Peires complained of noise nuisance
due to helicopters performing landing and
taking off exercises at an aerodrome close
to her house and garden. The court had to
determine whether the noise was excessive
and unreasonable so as to constitute a
nuisance. The judge also had to decide
whether the defendant had acquired a right
by long use of 20 years or more (a process
called prescription) to carry out the activities.
The court then went on to consider whether
an injunction should be granted.
It was held that the defendant was making
excessive and unreasonable noise and an
injunction was granted in favour of Mrs
Peires which limited the helicopter training
in question to two fixed day operations of 15
minutes.
The evidence and the findings of a site view
by the judge made clear that when the
helicopters were performing these specific
exercises on a slope less than 60 metres
away, it was almost impossible to use the
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garden. The judge found the aerodrome’s
evidence that the frequency and length of
the training drills were fewer and shorter than
alleged as unreliable. The claimant had good
quality documentary and witness evidence,
including video evidence.
The judge determined there were a number
of reasons why this noise nuisance could
not be permitted by virtue of long use. First,
the party in question has to show 20 years
continuous use from when the noise starts
to be a nuisance and there was not clear
evidence of that. Furthermore in this case the
activity continued despite strong opposition
since at least the 1970s. An easement by
long use cannot be acquired if the use is “by
force”. It was also difficult to establish the
precise extent of the right to cause a noise
nuisance. The judge was keen to stress this
decision was not a departure from Lord
Neuberger’s ruling in Coventry v Lawrence
[2014] UKSC 13 when it was reaffirmed
in principle that a right to cause a noise
nuisance can be acquired by prescription.
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Key points:
–

In the heat of a dispute, what is
reasonable becomes highly subjective
to some of the witnesses involved,
but the Courts take an objective and
dispassionate approach. The Judge
thought Mrs Peires’ witness evidence
was more reliable.

–

If you are trying to establish a case
of noise nuisance by prescription the
evidence has to be collated carefully.
Has the noise nuisance differed in
nature during the time you are trying to
establish the prescriptive period? Has
there been any objection?

–

In this case Mrs Peires could have also
attempted to claim damages for loss
of value of the property due to the
nuisance. It is worth bearing this in mind
if acting for a claimant in such a case
although proving an actual reduction in
value can be difficult.

For more information, please contact:
David Feist
Partner
T: +44 121 232 1330
davidfeist@eversheds.com
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Nuisance in the family: the lease or licence distinction remains important
Brynley John Cocking (1) Diane Cocking
(2) v Kim Eacott (1) and Angela Waring (2)
[2016] EWCA Civ 140

Key points:
–

A landlord will only be liable for nuisance
caused by its tenant in exceptional
circumstances, namely where they have
authorised or participated in the nuisance.

–

It remains to be seen as to how far these
principles will be used in a commercial
context. Whilst the mother/daughter
relationship was an important factor
in this case, the use of licences for
entertainment, retail concessions,
utilities equipment and similar uses in
close proximity to other property is
widespread. It cannot be assumed that
such arrangements will never result in
liability for the property owner.

–

A landlord can sometimes be liable
for derogation from grant to one of its
tenants, as a result of action caused by
another tenant. So if the parties suffering
and causing the nuisance have the same
landlord, the position could be similar to
that in this case. This may have particular
relevance on the residential elements of
mixed use developments.

When is a landlord liable for nuisance
caused by one of its tenants?
The Cockings complained of a neighbouring
dog’s incessant barking and won their claim
and costs. The second defendant (Mrs
Waring) was held liable in nuisance even
though the premises were occupied by her
daughter. Mrs Waring granted her daughter
a bare licence to live at the property and Mrs
Waring paid all the bills and maintained it.
Mrs Waring was found to be “in complete
control” of the property although she did
not reside there and was just the licensor.
She appealed the court’s first decision. Her
argument was that her position was more akin
to that of a landlord who would not normally
be liable for a tenant’s actions in nuisance.
The judge, when dismissing the appeal,
made it clear that this case was decided on
its individual facts. A similar case, but with
slightly different facts, may result in a licensor
being held to be a landlord which, on the
other facts of this case, would not have
resulted in her being liable.

For more information, please contact:
David Feist
Partner
T: +44 121 232 1330
davidfeist@eversheds.com
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What’s the damage?
One Step (Support) Limited v MorrisGarner [2016] EWCA Civ 180
Does a claimant always have to show it
has suffered actual loss to be entitled to
damages?
No - not always. The Court of Appeal has
provided some clarity as to when a “Wrotham
Park” damages award may be made. Wrotham
Park damages are often called “hypothetical
bargain damages” or “negotiating damages”.
The underlying principle is that a claimant
can recover whatever sum the defendant
would have paid to negotiate a release from
a restriction rather than breach it. The awards
classically arise in restrictive covenant cases.
Unusually for property law, Jimi Hendrix also
has a part to play in Wrotham Park damages
awards. The Court of Appeal in the One Step
case expressly approved the three aspects
identified in Experience Hendrix LLC v PPX
Enterprises Inc [2003] EWCA Civ 323 as
justifying Wrotham Park damages:
1.

the defendant’s deliberate breach of its
contractual obligation for its own gain;

2. the claimant’s problem in establishing
any financial loss; and
3. the claimant’s legitimate interest in
preventing the defendant’s breach
(and profit).

The court went further to add that the overall
test is whether the award of Wrotham Park
damages would be “the just response”.
There is no requirement for it to be an
“exceptional” situation. Therefore, Wrotham
Park damages awards can be made where
it is difficult to identify actual loss suffered
by a claimant. The courts have historically
steered away from Wrotham Park damages
awards because there is an inherent
inconsistency with the underlying principle of
compensating an aggrieved party for the loss
it has actually suffered.

Key points:
–

The courts are willing to entertain claims
for negotiating damages on a wider and
more liberal basis than previously thought.

–

If a party deliberately breaches a property
right it should be eyes wide open to the
risk that the courts look more willing to
award damages on this basis.

–

The courts may consider that the wider
availability of these damages is a good
reason for declining an injunction trying
to prevent breach of a property right. This
supports the courts’ gradual shift towards
awarding damages in lieu of an injunction.

For more information, please contact:
Andrew Todd
Partner
T: +44 113 200 4760
andrewtodd@eversheds.com
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Can deleted words help interpret a contract?
Narandas–Girdhar and others v Bradstock
(2016) EWCA Civ 88
The Court of Appeal has confirmed that
deleted words can be admissible as an aide to
the interpretation of a contract, if the fact of
the deletion shows what the parties did and
did not agree and there is ambiguity in the
words which remain.
In such circumstances, the deleted provision
may be an aide to construction, albeit one
that must be used with care.

Key points:
–

The court expressed caution about the
inference to be drawn from deleted text,
given the myriad of possible reasons
behind deletions.

–

It is preferable for any deletions to be
made in the body of a single document to
avoid the risk of adverse inferences being
drawn if challenges occur.

For more information, please contact:
Kath Cook
Partner
T: +44 29 2047 7165
kathryncook@eversheds.com
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Wherever I lay my hat (that’s my home) –
so long as I tell the tenants about it…
(1) Frederick Levett-Dunn (2) Howard
Evans (3) Barnett Waddingham Trustees
LTD v NHS Property Services LTD [2016]
EWHC 943 (Ch)

Key points:
–

A tenant’s break notice had been properly
served upon its landlords even though the
landlords’ address in the lease was not the
“place of abode or business” of any of the
current landlords.

If there is any doubt, a “scatter gun”
approach to service should be adopted
so that the notice is served at multiple
addresses.

–

Notify other parties if your address
changes; although break notices are
usually construed against tenants, the risk
was on the landlords in this case.

The landlords should have notified the tenant
of their change of address and the tenant was
correct to serve on the address specified in
the lease.

For more information, please contact:

The landlords also took steps, which included
the acceptance of keys and the re-letting of
the premises, which were consistent with an
acceptance of a surrender even if the break
was deemed to have failed.
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Richard New
Partner
T: +44 1223 22 4239
richardnew@eversheds.com
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How well do you know your arbitrator?
Cofely Limited v Anthony Bingham and
Knowles Limited [2015] EWHC 240
When can an arbitrator be removed for bias?
The claimant, Cofely, brought an application
under s 24(1)(a) of the Arbitration Act
1996 for the removal of a well-known
construction arbitrator, Mr Bingham, on
the ground of apparent bias. Any party to
arbitral proceedings may apply to remove an
arbitrator if circumstances exist that give rise
to justifiable doubts as to their impartiality.
It was discovered that the arbitrator, a barrister
and surveyor, received in the previous three
years 19% of his appointments and 25% of
his income from cases involving Knowles
Limited. This amounted to acting for them
in 25 cases and out of those 25, Mr Bingham
found for Knowles Limited or Knowles’ clients
75% of the time. An order for his removal on
the ground of bias was made as the court
was satisfied that there were grounds of
apparent bias.
The court said that Mr Bingham’s lack of
objectivity led to a risk of unconscious bias.
Interestingly, the fact raised by Mr Bingham
that many of his appointments were not
made directly by Knowles Limited but by
an appointing body was rejected as not a
valid excuse.
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Key points:
–

This decision builds on the previous
Eurocom decision on dealings between
parties to arbitrations and the arbitrator.

–

As is very common in the property
industry, arbitrators and independent
experts often have close relationships
with some of the parties and their
advisors. This decision may well affect
future appointments of previously
appointed arbitrators/experts and
potentially limit choice for parties.

–

Arbitrator bias has also been the subject
of scrutiny in another recent case (W
Limited v M SDN BHD [2016]). The
case required the court to analyse the
International Bar Association guidelines
(essentially a “traffic light” system) on
conflicts of interests for arbitrators, in
particular on perceived bias.

–

This is important because the IBA system
in this case is pretty much what the RICS
system in the UK is based on.

–

The court was not impressed with at
least one key feature of the guidelines.
In particular, why a non waivable “red
flag” conflict necessarily exists just where
advice has been given to an affiliate.
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of one of the parties but where the
arbitrator was not involved in the advice
(the firm whose office facilities he used
had done so in the past).
–

A shortcoming in the guidance could
lead to more arbitration awards being
challenged on the grounds of serious
irregularity due to perceived bias where
such claims are entirely without merit.
This case should be carefully considered
by the RICS who might reflect on what
changes they could introduce to their
guidelines.

–

Parties benefit from rent review and
other property disputes being resolved
at arbitration in terms of speed, cost,
confidentiality and the arbitrator’s
expertise. It is therefore important
for appointing bodies like the RICS to
support and foster an appointment
process that does not facilitate
challenges being made to decisions
more readily than they should be.

For more information, please contact:
Will Densham
Partner
T: +44 20 7919 0582
willdensham@eversheds.com
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What a relief!
Pineport Limited v Grangeglen Limited
[2016] EWHC 1318 (Ch)
How long can a tenant wait before applying
to have its forfeited lease reinstated?
The High Court has provided a surprising
decision as to the circumstances in which
it may exercise its discretion to grant relief
from forfeiture. The tenant applied for relief
from forfeiture 14 months after the date the
lease was forfeited by peaceable re-entry
(changing the locks).
The court granted relief from forfeiture
(which had arisen for non-payment of rent).
The judgment gives interesting guidance on
how the courts should approach applications
for relief. The 14 month time period for the
ultimately successful application for relief
will leap off the page to most property
professionals.
The background to the case is that on 24
April 2014 the landlord forfeited the lease
due to unpaid rent amounting to £2,155. A
claim for relief from forfeiture was issued
on 23 June 2015. One of the reasons for
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the delay was because one of the directors
of the tenant was serving a prison sentence
for MOT fraud carried out at the premises.
He was also unfortunately suffering from
depression and the court found he did not
understand the risk of allowing an asset with
a value of £275,000 to be forfeited for a sum
amounting to less than 1% of its value.
The court heard evidence from his brother
and was satisfied there was a reasonable
prospect the original and subsequent arrears
together with additional amounts (such as
business rates) totalling £23,000 could be
paid to the landlord within 12 weeks of the
hearing – the payment being a condition of
the tenant obtaining relief.
The court decided that “reasonable
promptitude” was an elastic concept for any
application for relief from forfeiture and 14
months was near to the breaking point for the
concept’s elasticity. However, on balance, the
court was influenced by the fact the tenant
had paid a substantial premium for the long
lease and the human factors affecting the
tenant’s delayed application. Further, the
landlord had actually done nothing to market
the unit after the forfeiture.
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Key points:
–

Where a lease is forfeit by peaceable
re-entry a 6 month period for applying
for relief is merely a guide, an “elastic
concept”.

–

Special factors can lead to the period for
relief being much longer.

–

Landlords ought to be active when faced
with the uncertainty of whether a tenant
intends to make an application for relief.

–

A well advised landlord looking to resist
relief (or promptly establish whether
relief will be sought) will build evidence
of prejudice so the court’s exercise of
its inherent jurisdiction will fall in the
landlord’s favour.

For more information, please contact:
Andrew Todd
Partner
T: +44 113 200 4760
andrewtodd@eversheds.com
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Overriding third party rights – a new statutory regime
Housing and Planning Act 2016
Developers often rely on local planning
authorities’ powers under section 237 of
the Town and Country Planning Act 1990,
to override easements and other rights
over land which have been acquired for or
appropriated for planning purposes. This
is particularly helpful to combat rights of
light issues. Even the threat of asking the
Local Planning Authority (“LPA”) to consider
using these powers, can be a useful tool
in compensation negotiations with those
whose rights of light will be infringed.
Section 237 has been abolished and replaced
by s.203 of the new Housing and Planning Act
2016, which came into force on 13th July 2016.
Although the powers under s.203 are broadly
the same as those under s.237, there is a new
requirement that the power will apply where
the LPA “could acquire the land compulsorily”
for the purposes of the development.
It remains to be seen how this new
requirement will be interpreted. One
interpretation could be that the power will
apply when the land is acquired or held for
any purpose for which the LPA could have
exercised CPO powers. Alternatively the new
provision could mean that the LPA must
establish that all of the requirements for
using its CPO powers have been met, before
it can exercise its s.203 power. Whilst this
would add a new prerequisite to the use of
the power to override third party rights, there
is a school of thought that interfering with
property rights using s.237 was akin to using
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CPO powers and that a similarly stringent
approach should be adopted when it comes
to making a decision to override third party
rights.

Key points:
–

In the absence of further guidance on
which interpretation is correct, the
question will no doubt end up before the
courts, potentially by way of a judicial
review challenge to a LPA’s decision to
exercise its power under s.203.

–

The new power will apply to land
acquired or appropriated for planning
purposes before the new Act takes effect,
so current arrangements under s.237 will
not be jeopardised.

For more information, please contact:
Heather Tomlinson
Senior Associate
T: +44 20 7919 4542
heathertomlinson@eversheds.com
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‘Without Prejudice’ Privilege & Litigants in Person
Sang Cook Suh and Mi Jung Suh v Mace
(UK) Ltd [2016] EWCA Civ 4
How far does the “without prejudice”
umbrella extend?
The Suhs, litigants in person and tenants of
a restaurant, appealed against a finding in
favour of Mace to forfeit their lease.
It was alleged that the first tenant, at a
meeting held at the landlord’s solicitor’s
office, admitted that there had been rent
arrears and then discussed the possibility of
letting her withdraw from the matter without
liability for costs if she made an admission
about the arrears.
The landlord made an application notice
seeking to rely on this admission. The tenants
opposed this, claiming that the meetings
had been conducted on a ‘without prejudice’
basis. At the hearing the judge held that the
first tenant had made the admission (despite
the fact that this was later denied by the first
tenant) and dismissed the tenants’ claim on
the basis that the meetings had not been
conducted on a ‘without prejudice’ basis.
The tenants appealed the first instance
decision and the Court of Appeal considered
three issues:
1.

The first instance judge should have
adopted a wider view when considering
whether the meetings were negotiations
genuinely aimed at settlement and
therefore “without prejudice” – the only
sensible reason for the first tenant to
attend the meetings would have been to
seek some form of resolution.

2. In attempting to use the cloak of ‘without
prejudice’ discussions for perjury,
because it transpired that the first tenant
had lied when she denied making the
admission, the court held that the first
tenant had done nothing dishonest
during the discussions and the fact that
she had later lied to deny the admissions
could not be interpreted as an attempt to
exclude evidence as a cloak for perjury.
3. The question of whether or not ‘without
prejudice’ privilege had been waived
voluntarily was to be determined
objectively. The landlord had indicated
that it would ignore privilege by bringing
the first tenant’s admission to the
attention of the court. It would have been
unjust to hold that the tenants’ response
therefore amounted to a waiver.
The court held that the discussions had,
therefore, attracted ‘without prejudice’
privilege and that this had not been waived.
This case is a useful recap of the issues
which need to be considered when looking
at ‘without prejudice’ privilege. It also
highlights the care which needs to be taken
by a solicitor when dealing with a litigant
in person in recognising when ‘without
prejudice’ privilege may arise.
For more information, please contact:
Sam Miller
Associate
T: +44 121 232 1925
samanthamiller@eversheds.com
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Rectifying the Register (incorrect property)
Isaaks v Charlton Triangle Homes Ltd
[2015] EWHC 2611 (Ch
Does the Land Registry have power to
correct obvious errors in the register
without an agreement or court order
rectifying the underlying contractual
documentation?
A lease of a flat had been registered at the
Land Registry as a flat on the third floor of
a building in London. Unfortunately, the flat
was actually located on the second floor.
A deed of rectification was entered into
to correct the erroneous reference in the
lease to the third floor. The Land Registry,
however, refused to correct the title register,
arguing that a surrender of the original third
floor lease and a grant of the new second
floor lease was required.
The mortgagee was reluctant to proceed in
this way since it would require replacement
security from its defaulting borrower
from whom possession had already been
obtained. Proceedings were therefore
instituted to obtain an order directing the
Registrar to amend the register to give effect
to the deed of rectification.
Under the Land Registry Act 2002 the court
may require the alteration of the register for
the purpose of “correcting a mistake”. Was
there a mistake in the register that needed
correcting, however?
The Land Registry’s position was that, the
register reflected the terms of the original
lease and so was not incorrect; the parties
had to rectify the original contract in order
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for the register to then be amended and the
Land Registry was not empowered to do
that - the judge disagreed. If the lease was
mistaken in referring to the wrong location
of the flat, then the register was equally
mistaken, and should be corrected: “The fact
that the error was not the Registry’s fault,
because it copied over what the parties had
wrongly stated in the lease, and it made no
mistake in any of the registration procedures,
does not make what is stated in the Register
to be any the less a mistake.”

Key points:
–

This case is welcome as it should make
the Land Registry more inclined to rectify
simple mistakes in the future.

–

It is therefore possible for the Land
Registry to effectively correct errors in
the underlying lease/other contractual
documentation.

–

The Land Registry is likely to remain
reluctant to alter the extent of any
registered demise.

For more information, please contact:
Alex Wright
Associate
T: +44 161 831 8582
alexwright@eversheds.com
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New Protocols for alienation
Falcon Chambers and Lovells have launched
the second in a series of protocols which
seek to assist the property world to minimise
the prospect of disputes. Both protocols
relate to obtaining landlord’s consent
pursuant to leases; the first dealing with
alienation and the latest with applications to
undertake alterations. Both serve as a helpful
reminder of best practice; they provide a
helpful tool for those familiar with dealing
with consent applications and very useful
guidance to those unfamiliar with them.

communicate a decision within a reasonable
time as required by law. Both protocols are
of course voluntary and it will be interesting
to see what impact they have on the real
estate market; given the suggested response
times for landlords, that may well depend
upon whether tenants and their lawyers
embrace the concept and start to refer to
the protocols when submitting their formal
applications. The protocols can be accessed
at http://www.propertyprotocols.co.uk/
protocol-for-applications.

Key points are that tenants are encouraged
to be as comprehensive as possible
in providing the detailed information
supporting their application and landlords
are encouraged to respond quickly; a
reflection that many consent disputes arise
as a consequence of tenants providing
information on a piecemeal basis and
landlords are often accused of failing to

For more information, please contact:
Paul Moorcroft
Partner
T: +44 121 232 1277
paulmoorcroft@eversheds.com
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Is there a defect in the Defective Premises Act 1972?
Dodd v Raebarn Estates Ltd [2016] EWHC
262 (QB)
In this case a man was visiting some
residential flats and fell down a steep set of
stairs without a handrail which tragically led
to his death. His widow sued the owner of
the flats.
Landlords can be liable for defects in their
premises under the Defective Premises Act
1972. The key issue here was whether the
lack of a handrail constituted such a defect.
The court found that a duty to repair
defects under the DPA 1972 does not
equate to a duty to make safe. There had
never been a handrail and the staircase was
well constructed. There was therefore no
defect and the widow lost. If a handrail had
originally existed then the position may well
have been different.
The test of a defect under the DPA 1972 is
not one of potential dangerousness, but is
linked with whether the premises are out of
repair. This requires the premises to be in a
worse condition than it was at some previous
time. This was not the case here.
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Key points:
–

The case shows that the concept of
defect under the DPA 1972 is narrower
than you might expect, as this does not
necessarily include parts of premises
which breach planning and building
regulations and are unsafe.

–

The DPA 1972 is potentially an ineffective
tool for bringing personal injury claims
against landlords for unsafe property.

For more information, please contact:
Sam Maw
Senior Associate
T: +44 1223 22 4243
samuelmaw@eversheds.com

Eversheds InFocus

Sign up to prevent prescriptive easements
Trevor & Elizabeth Winterburn v Garry &
Lynne Bennett [2016] EWCA Civ 482
What type of signage is required to
prevent neighbours and other third parties
obtaining property rights over your land?
The Court of Appeal has upheld the High
Court’s decision that a landowner can
successfully defeat, via the simple erection
of signs, a claim from a neighbouring
landowner to have a prescriptive right to park
on its land.
An easement (in legal terms a right) can arise
by prescription if a trespasser shows 20 years’
continuous use “as of right”: without force,
without secrecy and without permission.
In this case, the owners of a fish and chip
shop claimed that they (and their customers
and suppliers) had a prescriptive right to walk
across, and to park in, a car park belonging
to a neighbouring conservative club. During
the 20 years of use, the car park contained
plainly visible signs stating: “Private car park.
For the use of club patrons only. By order of
the committee”.
In considering the question of whether the
right was used “without force”, the Court of
Appeal focused on the question of whether
or not its use was contentious and took
guidance from the decision in Taylor v
Betterment Properties (Weymouth) Ltd [2012
EWCA Cic 250.

use of their land was contentious. In making
its decision, the court was aware that many
may not be in a position to bring legal
proceedings and that most do not seek out
confrontation.
Provided that any signs are sufficiently clear,
visible and understandable, their erection will
prevent another from acquiring prescriptive
rights over a landowner’s property.

Key points:
–

The decision will be welcomed by
landowners as it provides a relatively easy
and inexpensive means of preventing
another from acquiring rights over their
land.

–

Signs must make the position sufficiently
clear to those using the land.

–

Care must be given to the specific
wording of any notice. Whilst the sign in
this case prevented the acquisition of a
right to park on land, it did not prevent
the acquisition of a pedestrian right of
way by prescription.

For more information, please contact:
Alex Wright
Associate
T: +44 161 831 8582
alexwright@eversheds.com

The court showed an awareness of the
practicalities of the real world, deciding that
a landowner does not need to initiate formal
legal proceedings, write letters or physically
confront trespassers to demonstrate that
27
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Adjudication – a practical guide to construction disputes
In the United Kingdom, adjudication is
available as a right for parties to a contract
requiring construction or engineering works,
following the enactment of the Housing
Grants Construction and Regeneration Act
1996. In general, within a comparatively
short period of time, parties in dispute will
have a decision from an adjudicator, which,
except in limited circumstances, the courts
will enforce. Adjudication has become the
number one method of dispute resolution in
the construction and engineering industry.

“The author is to be congratulated on the
practical and strategic guidance offered to
those involved in the process at various levels
this book certainly delivers it will prove a very
useful tool.”

James Pickavance is a partner in the
Litigation & Dispute Management team at
Eversheds LLP in London, specialising in
construction and engineering. He is head
of Eversheds’ Construction International
Arbitration practice and author of A Practical
Guide to Construction Adjudication. This
book addresses domestic and international
statutory adjudication law, procedure and
practice. Reviews of the book include the
following:

For more information, please contact:
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Contact James Pickavance for more
information about construction adjudication,
the Housing Grants Construction and
Regeneration Act or for assistance
on any construction and engineering
disputes matters.

James Pickavance
Partner
T: +44 20 7919 4646
jamespickavance@eversheds.com
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Motion pictures
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Busy with business rates
The Cambridge office has been instructed
to deal with a multi-million pound Upper
Tribunal appeal of a business rates dispute for
one of the UK’s leading banks.

BHS insolvency – advising
landlords on consequences
David Feist & Robert Holloway have been
advising a number of institutional landlords
on complex issues arising out of the
insolvency of BHS.

Sinking chalets in Scotland
Heidi Archibald is acting for a large hotel
chain in relation to timeshare lodges situated
close to a river in the Scottish Highlands.
Land erosion has occurred at the site. Heidi’s
advice to the client has included the duties
of an employer for the health and safety of
its staff and visitors, the Occupiers Liability
(Scotland) Act 1960 and the impact of the
land erosion on obtaining insurance cover
for the lodges.

Manchester scraps through a
complex trial
David McGuirk and Steve Turner have been
acting for one of the world’s largest scrap
metal merchants on a 5-day trial in the High
Court. The matter involved complex issues
regarding prescriptive easements and the
Court heard from 16 factual witnesses over
the course of the proceedings.

Reviewing rents in the Capital
The London office continues to work on
numerous high profile rent reviews, receiving
an arbitration award recently and recovering
all their costs. They have also been advising
on a number of developments in Central
London and the use of section 237 Town and
Country Planning Act.
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Focused on real estate
dispute resolution
What we do for our clients
The Eversheds Real Estate Dispute
Resolution team provides creative solutions
to all property-related problems, acting for
institutional landlords, real estate
developers, tenants and major landowners
across all sectors of the economy. More
importantly, we will help you avoid problems
in the first place.
We organise around our clients; accessible in
London but with broad coverage across the
UK and internationally. We have unbeatable

market knowledge by keeping close to our
clients and the key commercial players and
by using a networked approach to ensure
that this knowledge is managed,
transferred and delivered in the most cost
effective manner.
Where possible we employ the strategic use
of ADR and mediation. With our established
links with leading counsel, experts and
surveyors, we can offer preferential rates.

Did you know?

1

We have the largest real estate dispute resolution team in the UK: thirteen partners; sixty lawyers;
including three Scottish qualified real estate dispute resolution lawyers and a full time specialist
practice support lawyer. The team has built up a specialist knowledge which is unrivalled.

2

Our wealth of experience includes acting for both landlords and tenants in disputes, specifically in
the UK’s leading rating dispute case.

3

We make the law - we win high profile cases at the Supreme Court, Court of Appeal and in other
tribunals with reported leading cases every month. Our cases often lead the debate on current
issues and our comments are sought and articles written in The Lawyer, Property Week and Estates
Gazette.

4

We have extensive sector and international experience demonstrated by our work for BAE Systems,
BBA Aviation, Barclays, Booker, Co-op Bank, EDF, Hammerson, HSBC, Land Securities, Legal and
General, Manchester Airport Group, Mitchells and Butler, Morrisons, National Grid, Network Rail,
NEXT, SEGRO and Taylor Wimpey.

5

We work on high profile developments on a range of issues including the Shard of Glass for a major
Qatari investor, Shaftesbury in substantial litigation connected with its various development projects
and acting for the Olympic Park legacy vehicle in a large number of disputes and development
agreements relating to key relocations as well as on easements and rights.

6

We have surveyed our clients independently through Acuigen and received feedback on over 300
cases. 97% of our clients would recommend Eversheds for litigation work.
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What the market
says about us
Our Real Estate Dispute Resolution team is highly recommended by legal directories.
Each of our thirteen Partners is recognised in the Legal 500 and Chambers & Partners
Directories as leaders in their field and a number of Associates are noted as rising stars.
It is a team you can count on, winning plaudits in the Legal 500 and Chambers & Partners
Directories for:

“...outstanding reputation and national
reach...”
“...superb breadth and depth of expertise,
which is second to none...”
“...leaves no stone unturned for clients...”
“...good commercial awareness, strong
team working and good legal analysis...”
“...high-end litigation expertise to an
ever-growing client roster... a formidable
outfit...”
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What our clients
say about us
Client reviews really speak for themselves. Here are some of our most recent reviews,
which featured in Chambers & Partners.
“Chambers UK 2016 – ranked as National Leaders (tier 1)”

“They deliver when they say they will. They’re clear, concise,
practical and don’t over-lawyer.”
“Without a shadow of a doubt, one of the best firms we
have ever used - their advice is unequivocal, always rounded
and sensible.”
“Good at looking at things on a joined-up basis. They’ve made
the effort, been innovative and have impressed us.”
“They attract large mandates as they can utilise offices around
the country.”
“They understand our business, what we expect and when
urgent means urgent.”
“Top-notch. Very client-focused, very responsive and very
practical. They are very good listeners trying to understand
what our objectives are and don’t take a cookie-cutter
approach.”
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Contacts
If you have any comments or questions, please contact one of the following:
Paul Moorcroft
Partner, Head of Real Estate
Dispute Resolution
Tel: +44 121 232 1277
paulmoorcroft@eversheds.com

Will Densham
Partner

James Batham
Partner

Damian Hyndman
Partner

Tel: +44 161 831 8131
jamesbatham@eversheds.com

Tel: +44 113 200 4073
damianhyndman@eversheds.com

Kath Cook
Partner

David Feist
Partner

Tel: +44 292 047 7165
kathryncook@eversheds.com

Tel: +44 121 232 1330
davidfeist@eversheds.com

John Kemkers
Partner

Richard New
Partner

Tel: +44 207 919 4772
johnkemkers@eversheds.com

Tel: +44 122 322 4239
richardnew@eversheds.com

Lisa Barge
Partner

David McGuirk
Partner

Tel: +44 121 232 1143
lisabarge@eversheds.com

Tel: +44 161 831 8572
davidmcguirk@eversheds.com

Alison Oldfield
Partner

Stuart Wortley
Partner

Tel: +44 113 200 4660
alisonoldfield@eversheds.com

Tel: +44 207 919 0969
stuartwortley@eversheds.com

Tel: +44 207 919 0582
willdensham@eversheds.com

Andrew Todd
Partner
Tel: +44 113 200 4760
andrewtodd@eversheds.com
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This briefing is correct at 30 June 2016. It is intended as
general guidance and is not a substitute for detailed advice
in specific circumstances.
Data protection: Your information will be held by Eversheds
LLP (“Eversheds”), in accordance with the Data Protection
Act 1998, and added to our marketing databases. It may be
used for internal statistical analysis, to fulfil any requests
from you for further information and services and, unless
you have asked us not to, to contact you about other
services or events offered by Eversheds or our associated
offices. We may pass your details to our associated offices
(some of which are outside the EEA), but we will only allow
their use for the purposes mentioned above. We may also
transfer your details to any successor to our business (or
a relevant part of it). An up to date list of our associated
offices and their locations can be found on our website
at eversheds.com. This privacy statement applies to all
information that we hold about you.
If you do not want your information to be used in this
way or your information is incorrect, please call:
+44 121 232 1000 and we will assist you with your queries.
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