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What is mediation?
Mediation is a confidential process of
negotiation, facilitated by an independent
and impartial third person: a mediator.
Unlike a judge or arbitrator, a mediator
does not make a decision, but assists the
parties to reach a solution themselves.
Mediation can be used to resolve almost
any kind of dispute, including those
involving numerous parties.
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Why mediate?
Achieve the solution that’s right for you

Maintain confidentiality

Mediation allows the parties to retain control over the
outcome of a dispute. It lets parties be creative in their
problem solving, and to devise solutions which a court would
not apply. Settlements achieved in mediation can address
personal, commercial and other important interests, which
may not be possible if a court determined the outcome. For
example, mediated settlements can include public
statements or apologies, structured payment terms,
restructuring of existing contracts and on-going cooperation.

While court actions are matters of public record, what
transpires at mediation is confidential. The entire process is
“without prejudice.” Whether mediation occurs before or after
court action is started, what is said in mediation, and the
documents produced for a mediation, cannot be disclosed in
later proceedings if the matter does not settle at mediation.

Even if the solution reached is not ideal, it will be one you can
live with. In court, the decision may go against you, or worse,
the judge may reach a decision that is unsatisfactory to both
parties.
Mediated settlements tend to hold up over time as the parties
themselves have created them. In addition, if a later dispute
arises, the parties are more likely to use alternative dispute
resolution, an informal process, to resolve their differences.

 ettlement terms can remain confidential and mediation
S
avoids a damaging or embarrassing court precedent being set.

Preserve important relationships
Mediation can address all parties’ interests and can preserve a
working relationship between them. Mediation can also make
the termination of a relationship more amicable.

Gain an understanding of the other side’s views

High levels of success/satisfaction

Parties can gain a thorough understanding of the other
parties’ points of view, and have an enhanced opportunity to
be heard and understood during the process. Mediation
allows misconceptions to be eliminated.

Parties are generally very satisfied with the mediation process.
There is also a high rate of success in mediation − although
the statistics vary, the range indicates that 65%-85% of cases
settle at the mediation session.

The presence of decision makers on each side allows the key
individuals to focus on what needs to be addressed if the
dispute is to be resolved.

Rapid resolution keeps costs down
Since over 90% of court cases are settled before trial much of
the time, energy and money spent preparing to bring or
defend court proceedings could be saved. As mediation can
lead to rapid settlement, it can reduce the time, cost and
stress that would otherwise be involved in pursuing a matter
to trial.
Mediation is possible at any stage in a dispute. It can be used
before a dispute escalates in an attempt to avoid court
proceedings. Once court proceedings are underway,
mediation remains a possibility at any stage in the run-up
to trial.
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What are the
potential downsides?
The parties (and their legal advisers) do need time to
prepare for and arrange a mediation, and if settlement is
not achieved at mediation, it may feel as though the whole
exercise has been a waste of time and money, and has only
served to further draw out the litigation process.
Some parties, particularly defendants, may sometimes
suggest mediation as an attempt to draw out the process
(and delay having judgment entered against them) without
genuinely trying to achieve settlement.
However, mediation is rarely a waste of time and money.
Success rates are high, and even a failed mediation can
assist to narrow the issues and to increase the likelihood
that the case will settle without the need for trial. A failed
mediation can identify the obstacles to settlement, and
also generate options and opportunities, which can be
discussed after the mediation session. In practice, a large
of proportion of cases that do not settle at the mediation
session will settle shortly afterwards. Even if settlement
is not reached, you will have gained a useful insight into
your opponent’s position and perspective, and a better
understanding of the focus of your opponent’s case.
It does not give certainty on legal issues, for example, “is my
exclusion of liability clause enforceable?.”
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The mediator

Attendees

The parties can agree on the appointment of the
mediator. If they cannot agree, a third party (such as
a mediation service provider) can be asked to select a
suitable mediator.

The parties will need to identify the representative or
representatives to attend the mediation on their behalf. It
is helpful to have representatives with requisite knowledge
to deal with all issues which may arise in the mediation.
One of the representatives for each party must have
authority to settle the dispute at the mediation or have
the ability to consult on the day as necessary the decision
maker e.g. the board of directors.

The parties are free to select a person with a relevant
legal or technical background, depending on the
nature of the dispute. It is also common in England for
a mediator to work with an assistant or pupil mediator.
The parties do not normally pay for that additional
person, but can take advantage of the skills of that
additional person, by ensuring that the assistant has
specialist expertise relevant to the dispute (for example,
accounting expertise).

Mediation
agreement
The parties usually enter into an Agreement to Mediate.
The agreement will deal with:
— organisational and procedural matters

Preparation for
the mediation
It is the usual practice for the parties to exchange and
provide the mediator with a written case summary before
the mediation commences.
This document usually provides a chronology of events
and an outline of the issues involved. It also usually
identifies the issues which the parties have agreed, and
sets out each party’s main arguments on issues in dispute
and also each party’s aims in the mediation. This is often
accompanied by a bundle of supporting documents.

— confidentiality and privilege of information
— the extent of disclosure of information and the
timetable for exchange of information
— how the mediation is terminated or concluded
— responsibility for costs and the mediators fees
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What to expect
on the day
Be prepared to set aside a full day for the mediation.
Complex multi-party disputes may require more time.
The mediator will normally open the mediation with a joint
session attended by all parties and their lawyers. Each party
will have an opportunity to express their view of the
problem to the group. There is no formal structure and
much depends on the wishes of the parties, but the
mediator may encourage the representatives of the parties
to say a few words themselves, rather than simply relying
on their lawyers to express their views.
The parties will usually then move to their own individual
rooms and the mediator will shuttle between them. Private
sessions with the mediator allow the parties to be frank and
to have a realistic look at their case in private, assessing the
strengths and weaknesses, and to consider various
alternatives. You are not committed to anything until you

agree to a resolution and sign a settlement agreement so
try to maintain an open mind and freely discuss all
possibilities. The mediator will not share anything discussed
with him in private with the other side, unless expressly
authorised to do so.
The mediator is not an adviser to any of the parties. It is not
the mediator's role to tell the parties what their rights are or
how they should resolve the dispute. The mediator remains
impartial throughout the process. Nor is the mediator a
judge. There is no point trying to convince him you are
right, it is the other side you need to convince.
No party needs to give ground if it does not wish to do so,
and a party may leave the mediation at any time. The object
of a mediation is to find a mutually acceptable solution.
However, be flexible - there may not be a perfect solution,
or if there is, you may not achieve it in court.

Who pays the costs
of the mediation?
This is a matter for agreement between the parties
but in general:
— the parties will share the mediator’s fees, expenses (for
example travel) and other costs of the mediation (for
example the venue, food, refreshments etc)
— the parties will pay their own legal costs (preparation for,
participation in and representation at, the mediation)
In some cases, one party will agree to pay the entire
mediator’s fees and expenses, as a way of encouraging
another party to mediate.
However, if the dispute is not settled and progresses to trial,
the court is likely to order that the losing party pays the
winner’s legal costs, which may include those incurred
preparing for and attending mediation.
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Mediation
myths exposed
Lawyers and clients can negotiate direct − mediation is unnecessary
Various barriers to effective communication exist when negotiations are
direct (between lawyers or between the parties). The assistance of a
neutral third party can help overcome these barriers, by managing the
process, opening communications, instilling a problem-solving approach,
encouraging brainstorming of options and overcoming deadlock.
In addition, parties tend to be unwilling to disclose confidential
information about their view of the case to an opposing party during
direct negotiations. They may also be reluctant to disclose their thinking
on settlement proposals or any concerns they may have about the
dispute or a settlement of the matter. The mediation can bridge these
gaps by allowing private and confidential discussions between the
mediator and each party and, in turn, managing each party’s expectations
about the process, the negotiations and the likely outcome.
The mediator is just a messenger
A mediator’s task is considerably more sophisticated − it includes
coaching, developing strategies and reality testing. The mediator is an
active participant. The mediator uses a range of methods and techniques
that engage people in the process and that encourage them to consider
various settlement options. The techniques range from skilful
questioning, acknowledging, summarising and reframing to coaching the
parties on negotiation styles and techniques.
Offering to mediate is a sign of weakness
There is nothing to lose by offering to mediate even if you believe you
have a strong case. Mediation may help you to obtain your desired
outcome at a far earlier stage, saving time and costs, and may help you to
hold on to valuable relationships. The courts also encourage the use of
mediation, and can order a party who has failed to consider mediation to
pay some of the other side’s costs, even if that party has won at trial.
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More information
For more information please contact:

Helen Eastwood
Joint Head of Professional Support
T: +44 121 232 1435
M: +44 788 765 8416
heleneastwood@eversheds-sutherland.com

Hannah Nichols
Joint Head of Professional Support
T: +44 115 931 7614
M: +44 770 204 1495
hannahnichols@eversheds-sutherland.com
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