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Developments in England and Wales  

Legal risk Action required/next steps Supporting 
information 

Mandatory (alternative) dispute resolution 

Generally the court has no jurisdiction to force parties to settle 
claims, although courts actively encourage ADR. Following work 
in recent years by the Civil Justice Council (considering the 
legality and desirability of compulsory ADR) and a Call for 
Evidence by the Ministry of Justice, plans to make mediation 

compulsory for small claims up to £10,000 (unless an exemption 
is granted by the court) have been announced: 

(1) The proposal includes a requirement that claims be stayed 
automatically for 28 days where parties would be referred 
automatically to a free hour-long telephone session with a 
professional mediator provided by HMCTS before their 
case can be progressed to a hearing; and 

(2) If a party does not comply/engage, the court could order 
a further stay. Further non-compliance could result in the 
judge making an adverse costs order and/or striking out 
the claim or defence. 

The proposal could divert up to 20,000 cases each year from the 
court system, freeing up judicial resources to be used for complex 

cases.  

The consultation closed on 4 October 2022. 

Consideration is also being given to whether the 
proposal should be expanded beyond small claims. 
To achieve this, parties would need to be referred to 
external mediators outside the court service due to 
HMCTS capacity. Consequently, consideration is also 

being given to the right approach to strengthening 
oversight of external mediators and ensuring that the 
market is providing high-quality and accountable 
mediation services outside the court system. 

Separately, responses to the Call for Evidence 
continue to inform work on how to utilise dispute 
resolution processes to deliver swifter, more cost-

effective and more consensual access to justice in 
other areas of the civil justice system. More 
proposals/reforms are likely. 

Consultation 

Call for Evidence: summary of 
responses 

CJC report 

Call for Evidence 

 

Simplifying the CPR 

In 2021, the Civil Procedure Rules Committee (CPRC) commenced 
a project to try and simplify the CPR (the most comprehensive 
review of the CPR since its inception 22 years ago). The work is 

overseen by Mr Justice Kerr and is being approached in a phased 
way over the next 12+ months. The reforms are focussed on 
drafting amendments, rather than substantive changes, however, 
some proposed reforms do seek to relocate or dispense with 

provisions altogether. A number of rules have already been 
reviewed, with changes proposed and/or implemented. 

The latest set of proposed reforms concern CPR Part 
20 and PD 20 (counter claims and additional claims). 
The consultation closed on 23 September 2022. 

The CPRC has resolved to commence a rolling 

(ongoing) programme of consultation, whereby 
drafting proposals are published for comment before 
changes are introduced. 

 

CPR 20 and PD 20 consultation 

 

Online courts: Damages Claim Pilot (DCP) 

There are growing ways in which claims may be brought and 
progressed online. It is important to use the correct procedure for 
claims to avoid sanction from the court.  

The DCP runs until 30 April 2024 (unless extended). 
It is currently being integrated with the Online Civil 
Money Claims Pilot (OCMC)(PD51R) so that both 
types of claims can be managed via the DCP portal.   

PD51ZB (Damages Claims 
Pilot) 

PD51R (OCMC) 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1093682/mediation-consultation-web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1063691/dispute-resolution-in-england-and-wales-summary-of-responses.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1063691/dispute-resolution-in-england-and-wales-summary-of-responses.pdf
https://www.judiciary.uk/wp-content/uploads/2021/07/Civil-Justice-Council-Compulsory-ADR-report.pdf
https://consult.justice.gov.uk/digital-communications/dispute-resolution-england-wales-call-for-evidence/supporting_documents/disputeresolutioncfe.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1089403/2_7__sc__43___Pt_20_and_PD__consultation.pdf
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part51/practice-direction-51zb-the-damages-claims-pilot#1
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part51/practice-direction-51zb-the-damages-claims-pilot#1
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/practice-direction-51r-online-court-pilot
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One new route is via the DCP (PD 51ZB), a digital service which 

enables legally represented claimants to issue a damages claim 
(up to £100,000) and a defendant’s legal representatives to 
acknowledge and respond to the claim online. The DCP also 
enables completion of directions questionnaires, then the claim is 
transferred to a County Court Hearing Centre to proceed as 
normal under CPR 7. Use of the DCP has been mandatory since 4 
April 2022 for legally represented claimants and since 15 

September 2022 for legally represented defendants.  

HMCTS has indicated that the DCP will be extended 

to additional claim types, such as payment protection 
insurance (PPI) claims, and to additional steps in 
litigation beyond the directions questionnaire. 

Whilst the current processes are largely targeted at 
lower value claims, it is changing the way litigation is 
progressed and will likely lead to further changes in 
the future across a broader spectrum of claims.  

HMCTS update 

 

Rise of class actions  

While class actions, US style, have not been part of the legal 
landscape in Europe, many jurisdictions are developing their own 
form of collective action. In particular, they are starting to take 

root in England and Wales via existing legal mechanisms: 

(1) Group Litigation Orders 

(2) Representative claims under CPR 19.6 (although claimants 
are still processing the impact of the Supreme Court’s 
decision in Lloyd v Google which has curtailed the risk of 
large-scale ‘opt-out’ class actions following data breaches 
in England and Wales); and  

(3) Collective proceedings in the Competition Appeal Tribunal.  

This represents a significant risk, given the sums of money at 
stake and costs required in defending such claims and risk of 
reputational damage.  

Monitor developments and remain vigilant as 
regulatory breaches in particular, could lead to class 
actions in the future. Particular risks include financial 
mis-selling (including greenwashing and 

cryptoassets), claims arising from data breaches, 
climate litigation and securities and shareholder 
litigation. 

Litigation funders appear to be increasingly open to 
funding class actions and other forms of funding are 
becoming available, such as crowd funding.  

 

Eversheds Sutherland briefing 

 

 

Climate litigation  

Climate litigation cases and regulatory intervention are rising 
globally as regulators and lawmakers focus on disclosures and 
reporting and concerns grow around the damaging effects of 
greenwashing. The Grantham Institute’s annual report highlights 
areas to watch in the coming year including: 

(1) Cases involving personal responsibility 

(2) Cases challenging commitments that over-rely on 
greenhouse gas removals or ‘negative emissions’ 
technologies 

Consideration should be given to proactive action to 

avoid litigation and regulatory intervention. In 
particular, as regulators in the UK look to crack down 
on greenwashing, product and business claims should 
be carefully scrutinised by reference to regulatory 
guidance to ensure their “green” credentials can be 
justified.  

Activist litigation by groups such as Client Earth, 
Good Law Project and Friends of the Earth is 
becoming prominent: the High Court recently ruled in 
their favour, finding that the Government’s net zero 
strategy was inadequate and breached the Climate 
Change Act. 

Eversheds Sutherland ESG hub 

Net zero judicial review 
judgment 

Grantham Institute – global 
trends 

 

https://www.gov.uk/government/publications/strategic-engagement-group-meeting-chairs-summary-june-2022/strategic-engagement-group-meeting-chairs-summary-june-2022
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Financial-services-and-dispute-investigation/Competition_Appeals_Tribunal
https://www.eversheds-sutherland.com/global/en/what/industries/esg/financial-services.page
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Admin/2022/1841.html&query=(.2022.)+AND+(EWHC)+AND+(1841)+AND+((Admin))
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Admin/2022/1841.html&query=(.2022.)+AND+(EWHC)+AND+(1841)+AND+((Admin))
https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2022/08/Global-trends-in-climate-change-litigation-2022-snapshot.pdf
https://www.lse.ac.uk/granthaminstitute/wp-content/uploads/2022/08/Global-trends-in-climate-change-litigation-2022-snapshot.pdf
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(3) Cases focused on short-lived climate pollutants (e.g. 

methane and black carbon which have short lifetimes in 
the atmosphere but high global warming potential) 

(4) Cases explicitly concerned with the climate and 
biodiversity nexus; and 

(5) Strategies exploring legal recourse for the ‘loss and 
damage’ resulting from climate change. 

The resolution of small claims 

In recent years, the Civil Justice Council (CJC) has been looking 
at the resolution of small claims. In January 2022, the CJC 
published its final report (following its June 2021 interim report). 
A number of recommendations were made, including: 

(1) A new procedure for claims under £500, which includes: 

compulsory mediation post defence, the ability for the 
court to decide the case remotely or on the papers 
(without requiring consent), a final hearing (no more than 
one hour in length) and a restricted right of appeal 

(2) Recommendations to relax current restrictions on the use 
of preliminary hearings set out in CPR 27.6(1) so that they 

can be used more flexibly. The CJC refrained from 

recommending that dispute resolution hearings (DRHs) 
should be listed as a matter of practice until more data is 
obtained as to their effectiveness 

(3) Listing more small claims back to back when 
administrative resources allow and it would assist with 
listing/disposal of cases; and 

(4) HMCTS to undertake an urgent review of progress in 
respect of the CJC’s recommendations in its 2020 report 
regarding vulnerable parties and witnesses. 

Since the final report, various changes are underway: 

(1) The small claims paper determination pilot 
commenced in six county courts from 1 June 2022 
until 1 June 2024. The pilot allows judges to direct 
that a small claim up to the value of £1,000 be 
determined on paper without a hearing, without 

requiring the agreement of all the parties. If 
successful, the pilot could be extended to other 
county courts and/or the claim value increased so 
that more claims come within scope (2) Plans have 
also been announced to introduce compulsory 
mediation for small claims up to £10,000. See above 
separate ADR entry above; and (3) Some changes 

have been made to court forms (N1, N170, N181, 
N244 and N161) asking whether a party or a witness 
is vulnerable in any way which the court needs to 
consider (see separate entry on vulnerable witnesses 
and parties for further information on developments). 
 

CJC interim report 

CJC final report 

PD51ZC (Small claims paper 
determination pilot) 

Consultation 

Vulnerable witnesses and 

parties report 

 

https://www.judiciary.uk/wp-content/uploads/2021/06/April-2021-The-Resolution-of-Small-Claims-interim-report-FINAL.pdf
https://www.judiciary.uk/wp-content/uploads/2022/01/20220125-CJC-Small-Claims-Report-FINAL-2.pdf
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part51/practice-direction-51zc-the-small-claims-paper-determination-pilot
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part51/practice-direction-51zc-the-small-claims-paper-determination-pilot
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1093682/mediation-consultation-web.pdf
https://www.judiciary.uk/wp-content/uploads/2020/02/VulnerableWitnessesandPartiesFINALFeb2020-1-1.pdf
https://www.judiciary.uk/wp-content/uploads/2020/02/VulnerableWitnessesandPartiesFINALFeb2020-1-1.pdf
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Review of the Arbitration Act 1996 (the Act) 

The Law Commission has announced a review of the Act. The 
overarching aim is to maintain England and Wales as a destination 
for dispute resolution and improve aspects of the Act in light of 
modern arbitration practices. The areas of proposed reform 

include: 

(1) Confidentiality of arbitration proceedings and documents 

(2) Arbitrator independence and disclosure 

(3) Discrimination 

(4) Arbitrator immunity 

(5) Summary disposal of unmeritorious claims or defences 

(6) Application of interim measures to third parties 

(7) Challenges to awards on the basis of substantive 
jurisdiction to be by way of an appeal rather than re-
hearing; and 

(8) Appeal of an award on points of law – no change 

The Commission’s view (based on stakeholder responses) is that 
the Act is working well and that root and branch reform is not 
needed. Instead what is proposed is the refinement and 

modernisation of specific areas.  

If enacted, these reforms, together with the impact 
of the UK’s exit from the EU on civil and judicial co-
operation, may serve to make arbitration more 
attractive as a form of dispute resolution to a wider 
range of users.   

The Law Commission published its consultation paper 
on 22 September 2022. It is expected that any 
responses will be considered and recommendations 
finalised. A Bill is likely to be put before Parliament in 
Q3 of 2023. 

 

Law Commission project page 

 

Review of civil costs 

The CJC has recently started a strategic and holistic review of civil 
costs. A Costs Working Group has been set up to consider the 
following four areas: (1) costs budgeting (2) guideline hourly rates 

(3) costs under pre-action protocols/portals and the digital justice 
system and (4) consequences of the extension of fixed recoverable 
costs (see separate entry). The review will also consider the needs 
of vulnerable court users and the economic significance of the civil 
justice system. 

The consultation is open until 14 October 2022 and 
the Working Group is holding a series of events to 
discuss the issues raised. Once the consultation 
closes, the Working Group will produce its final report 

with recommendations. 

CJC Consultation 

 

Review of pre-action protocols (PAPs) 

In December 2021, the CJC published an interim report for 
consultation on PAPs. The report considered the role that PAPs 
should play, particularly in the increasingly digitalised system. Key 
reform options canvassed include:  

(1) Introducing a good faith obligation to try to resolve or 

narrow the dispute pre-action 

The report is an interim report only and the Working 

Group has not made any recommendations at this 
stage. The consultation closed on 21 January 2022 
and further news is awaited. It will then be for the 
Civil Procedure Rules Committee to consider whether 
to implement any recommendations.  

The Law Society considers that now is not a suitable 
time to reform PAPs because many other areas of 

PAP Interim report 

Law Society response 

 

https://www.lawcom.gov.uk/project/review-of-the-arbitration-act-1996/
https://www.judiciary.uk/wp-content/uploads/2022/06/CJC-Costs-consultation-paper-FINAL-June-2022.pdf
https://www.judiciary.uk/wp-content/uploads/2021/11/CJC-PAP-Interim-Report.pdf
https://www.lawsociety.org.uk/campaigns/consultation-responses/civil-justice-council-consultation-on-pre-action-protocols
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(2) Introducing a requirement to complete a joint stocktake 
report/list of issues as a final step before the start of 
proceedings  

(3) Expanded powers for the courts and new processes for 
raising compliance issues to facilitate a more robust, 

consistent and timely approach to non-compliance; and 

(4) Creating a new general PAP with more concrete time frames 
and disclosure standards for pre-action letters of claims and 
replies. 

The proposals could significantly change the way that litigants are 
required to deal with potential litigation, resulting in front loading 
of work and costs. 

civil justice are being reformed and PAPs work 
reasonably well in general.  

 

Costs recovery - proposed extension of fixed recoverable 
costs (FRC)  

FRC set out the amount of legal costs that can be recovered by a 
winning party from the losing party at different stages of litigation. 
In Autumn 2021, the Government announced an intention to 

extend FRC to the majority of claims worth up to £100,000 with 
additional measures to encourage settlement and discourage 
unreasonable behaviour. The proposals could have a substantial 
impact on litigation. The Ministry of Justice (MOJ) has published 

two consultation documents seeking views on two discrete issues 
that have arisen regarding the extension of FRC: 

(1) Ensuring appropriate provisions for vulnerable parties and 

witnesses; and 

(2) Reconsideration of the rules around Qualified One-Way 
Costs Shifting (QOCS, which relates to personal injury 
claims). 

The consultation documents indicate that the 
Government will continue working with the Civil 
Procedure Rules Committee (CPRC) to advance the 
rules for the extension of FRC, with a view to 
securing CPRC agreement by the end of October 

2022, for implementation in April 2023 (previously 
the intention was to implement the extension of FRC 
in October 2022). 

Consultation Response 

FRC vulnerability consultation 
document 

QOCS consultation 

 

Cryptoasset litigation  

The lack of regulation and the collapse in the value of crypto will 
likely lead to an increase in crypto-related litigation including 

claims for mis-selling, market manipulation and fraud. There may 
also be an increase in claims against financial advisers. Further, 
crypto class action lawsuits have already been brought in the US 
and the UK. Litigation funders appear to be increasingly open to 

funding crypto class actions, particularly given the scale of the 
issues and the number of investors potentially involved (a prudent 
estimation is that at least 6% of UK adults have owned or currently 
own cryptoassets). Despite an increase in crypto litigation, cases 

Crypto-currency fraud claims have increased over the 

last 12-18 months but often encounter significant 
procedural and jurisdictional difficulties. The recent 
introduction of a new jurisdictional gateway (gateway 

25) for service out of the jurisdiction should make it 
more straightforward to seek information orders 
against non-parties to litigation located outside 

England and Wales. As well as assisting with 
establishing the identity of potential defendants, how 
the fraud has happened and the location of the 

Master of the Rolls speech 

Mark Pelling QC speech 

PD 6B 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1015019/extending-fixed-recoverable-costs-civil-cases-government-response.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1073786/frc-vulnerability-consultation-may-2022.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1073786/frc-vulnerability-consultation-may-2022.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1073785/qocs-consultation-may-2022.pdf
https://www.judiciary.uk/wp-content/uploads/2022/02/Speech-MR-to-Smarter-Contracts-Report-Launch-Lawtech-UK-UKJT-Blockchain-Smart-Contracts.pdf
https://www.judiciary.uk/announcements/speech-by-judge-mark-pelling-qc-issues-in-crypto-currency-fraud-claims/
https://www.judiciary.uk/announcements/speech-by-judge-mark-pelling-qc-issues-in-crypto-currency-fraud-claims/
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part06/pd_part06b#3.1
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prove complex because of the difficulty of applying historic 
analogue rules to the digital environment.  

 

misappropriated assets, the reform may also reduce 
the cost of information gathering.  

Vulnerable witnesses and parties in civil proceedings  

Following a report by the CJC in February 2020, changes to the 
CPR were introduced in 2021 to ensure the civil system caters for 
parties and witnesses who are vulnerable such that their ability to 
participate in proceedings, or to give their best evidence, may be 
impaired. Changes included an amended overriding objective 

(PD1A) and costs provisions (new CPR 44.3(5)(f)). Failure to 

comply with the rules may result in costs sanctions and/or 
reputational damage.  

There continue to be developments to help vulnerable parties. For 
example, the Government is enshrining in primary legislation a 
requirement that court rules make provision to enable the court to 
make a special measures direction in relation to victims and alleged 
victims of specified offences (to be specified in regulations made by 

the Lord Chancellor), or those at risk of being victims, of domestic 
abuse, and to require the court to consider whether the quality of 
their evidence or their participation in the proceedings is likely to 
be diminished by reason of their vulnerability. The Government is 

also legislating for a prohibition of cross-examination in civil 
proceedings provision which will bring the civil courts in line (as far 
as appropriate) with the criminal and family courts.  

The sub-committee of the Civil Procedure Rules 

Committee is examining changes to the rules of court 
and the new practice direction arising from sections 
64 and 66 of the Domestic Abuse Act 2021. 

The commitment to make courts and tribunals 
accessible for all is a continuing commitment and so 

further change is likely. 

HMCTS vulnerability action 

plan 

CJC report 

HMCTS update 

Domestic Abuse Act 2021 

 

https://www.gov.uk/government/publications/hmcts-vulnerability-action-plan/hmcts-vulnerability-action-plan-april-2022-update
https://www.gov.uk/government/publications/hmcts-vulnerability-action-plan/hmcts-vulnerability-action-plan-april-2022-update
https://www.judiciary.uk/announcements/civil-justice-council-proposes-better-assistance-for-vulnerable-witnesses/
https://www.gov.uk/government/publications/domestic-abuse-bill-2020-factsheets/special-measures-in-civil-proceeding#how-are-we-going-to-do-it
https://www.legislation.gov.uk/ukpga/2021/17/introduction/enacted
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The future for dispute resolution 

The Master of the Rolls (Sir Geoffrey Vos) has indicated what 
justice systems might look like in England and Wales and beyond in 
the next generation. The system will be focussed on resolution, 

with continuous mediated interventions integrated into the digital 
justice system. The vision includes ‘a funnel with three layers’: 

(1) At the front end, there will be a website and app to which 
any would-be claimant can go to find out how to progress a 

claim of any kind 

(2) Claimants will then be signposted to a series of pre-action 
portals and ombudsman processes to identify and seek to 

resolve their claim. Any claim that is not resolved within the 
appropriate pre-action space will already have a data set 
that can be transmitted by API directly to the third layer of 
the funnel; and 

(3) The third layer is the court-based online justice process 
(epitomised by the Online Civil Money Claims and Damages 
Claims Online). 

Although progress has already been made in some 
respects (see separate entry on online claims: 
damages claims pilot), this vision will necessitate 
significant change which will take years to achieve. 

The vision will likely change over time as technology 
and demand changes. 

To assist with building on the vision, the Judicial 
Review and Courts Act 2022 received Royal Assent 
on 28 April 2022 and provides for the development of 

Online Procedure Rules by the Online Procedure 
Rules Committee.   

Master of the Rolls speech 

Judicial Review and Courts 
Act 2022 

 

Review of the Human Rights Act 1998 (HRA)  

The government is overhauling the HRA 1998, which incorporates 
and makes the rights contained in the European Convention on 
Human Rights (ECHR) domestically enforceable, and intends to 
replace it with a new Bill of Rights (the Bill). The Law Society has 

noted the Bill introduces a number of new measures, including: 

(1) Introducing a new permission stage for human rights 
claims requiring claimants to prove they have/or would 
suffer significant disadvantage as a result of a breach of 
their rights before they can take their claim to court 

(2) Removing the duty on courts to interpret legislation in line 

with ECHR rights 

(3) Removing the duty on courts to consider how the ECtHR 

has interpreted a right; and 

(4) Requiring courts to give great weight to the view of 
parliament when balancing rights issues. 

Although the Bill does not alter the UK’s membership 

of the ECHR, the Law Society has expressed the view 
that some of the proposals involve drastic change 
which careful consideration. The Bill was due to have 
its second reading on 12 September 2022 but it has 

been reported that the government is looking at 
different legislative options for reform following the 
recent change in Prime Minister.  

 

Bill of Rights Bill 

Law Society comments 

News report 

Law Commission (LC) review on contempt of court 

Contempt of court refers to a wide variety of conduct by those 
involved in legal proceedings, which may interfere with a court 

The LC intends to publish a consultation paper at the 
end of 2022, inviting views on provisional proposals 

Law Commission update 

 

https://www.judiciary.uk/wp-content/uploads/2022/03/MR-to-SCL-Sir-Brain-Neill-Lecture-2022-The-Future-for-Dispute-Resolution-Horizon-Scannings-.pdf
https://www.legislation.gov.uk/ukpga/2022/35/contents/enacted
https://www.legislation.gov.uk/ukpga/2022/35/contents/enacted
https://bills.parliament.uk/bills/3227
https://www.lawsociety.org.uk/topics/human-rights/independent-human-rights-act-review
https://www.bbc.co.uk/news/uk-politics-62818286
https://www.lawcom.gov.uk/new-law-commission-project-to-review-the-law-on-contempt-of-court/
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case or the administration of justice. The Government considers 
that the development of the law of contempt has been 
unsystematic, resulting in a regime that is disordered and unclear. 
The LC has therefore been asked to review the law on contempt of 
court, considering in particular: 

(1) Codification and simplification and the extent to which 
certain contempts should be defined as criminal offences 

(2) The responsibility for the adjudication, investigation and 
prosecution of contempts (as well as the courts’ and 
tribunals’ powers and protections) 

(3) The effectiveness of current provisions on committing 
contempt by publishing information on court proceedings; 

and 

(4) The appropriateness of penalties for contempt. 

for reform. Any changes to the law thereafter could 
take some time. 

Strategic lawsuits against public participation (SLAPPs) 

The government has said that SLAPPs can be characterised “as an 
abuse of the legal process, where the primary objective is to 

harass, intimidate and financially and psychologically exhaust one’s 
opponents via improper means” and “are typically initiated by 
reputation management firms and framed as defamation or privacy 

cases brought by individuals or corporations to evade scrutiny in 
the public interest”. In March 2022, a call for evidence was 
launched and the government response was published in July 
2022. Reforms include: 

(1) A new statutory early dismissal process to stop SLAPPs – 
allowing judges to throw out claims without merit; and 

(2) A costs protection regime. 

The government intends to pursue reform at the 
earliest opportunity. Financial penalties for those who 
bring SLAPPs are also under consideration. 

Consultation response 

Government webpage 

Welsh devolution  

There is a growing divergence between English and Welsh law 

which could affect future litigation if a distinct Welsh jurisdiction is 
created. The Senedd Cymru can legislate on various matters which 

are not reserved to the UK Parliament. Examples of areas that are 
reserved and therefore not devolved include the single legal 
jurisdiction of England and Wales. The UK Government has 
previously rejected a recommendation by the Thomas Commission 

that Wales be a separate legal jurisdiction. The Welsh Government 
is committed to pursuing the case for devolution of justice and 
policing and it is within the Programme for Government for 2021-

Separately, in October 2021, the Welsh Government 
announced the objectives of a newly formed 

Independent Commission on the Constitutional 
Future of Wales (Commission) which include 

developing options for fundamental reform of the 
constitutional structures of the UK. The Commission 
launched a Call for Evidence on 31 March 2022 which 
closed on 31 August 2022. The Commission intends 

to publish an interim report by the end of 2022, and 
its full report, including recommendations, by the 
end of 2023. 

Delivering Justice for Wales 
report 

Delivering Justice for Wales 
summary and work 

programme 

Commission update 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1093987/SLAPPs-call-for-evidence-response.pdf
https://www.gov.uk/government/consultations/strategic-lawsuits-against-public-participation-slapps
https://gov.wales/sites/default/files/publications/2022-06/delivering-justice-for-wales-may-2022-v2.pdf
https://gov.wales/sites/default/files/publications/2022-06/delivering-justice-for-wales-may-2022-v2.pdf
https://gov.wales/sites/default/files/publications/2022-06/delivering-justice-for-wales-may-2022-v2.pdf
https://gov.wales/sites/default/files/publications/2022-06/delivering-justice-for-wales-may-2022-v2.pdf
https://gov.wales/sites/default/files/publications/2022-06/delivering-justice-for-wales-may-2022-v2.pdf
https://gov.wales/independent-commission-on-the-constitutional-future-of-wales-progress-report-july-2022-html
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26. In May 2022, the Welsh Government published a report and 
work programme which outline the core components of a devolved 
justice system. The report states that it is inevitable that 
devolution of justice will happen in Wales and seeks to stimulate 
discussion about the practical implications. 

Digital assets  

Digital assets, which include crypto-tokens — sometimes referred 
to as cryptocurrencies — and non-fungible tokens, are used for an 
increasing variety of purposes, including being used as a form of 

payment, or to represent or be linked to objects or rights, such as 

equity or debt securities. While the law of England and Wales has 
gone some way to accommodate the rise of new technologies, the 
Law Commission considers that there are several areas that require 
reform, to recognise and protect the rights of users and maximise 
the potential of digital assets. Proposals include: 

(1) Explicitly recognising a distinct category of personal 
property under the law which is better able to 

accommodate the unique features of digital asset 

(2) Options for how this distinct category of personal property 
could be developed and implemented under current law  

(3) Clarifying the law around ownership and control of digital 

assets; and 

(4) Clarifying the law around transfers and transactions 
involving digital assets.  

The consultation closes on 4 November 2022 and 
then any change will likely take some time. The 
proposals are designed to ensure that the law 
remains dynamic, competitive, and flexible, so that it 
can support transactions and other arrangements 

involving the technology. The reforms also aim to 
help to achieve the Government’s stated goal of the 
jurisdiction of England and Wales becoming a global 
hub for digital assets, and in particular, for crypto-
tokens and crypto-token systems. 

Consultation 

Conflict of laws and emerging technology  

The Law Commission’s (LC) work on smart legal contracts, digital 
assets and electronic trade documents has identified several 
conflict of laws issues, including ascertaining the law applicable to a 
dispute, and determining whether a particular court will have 

jurisdiction to hear a dispute in relation to a smart legal contract or 
digital asset. Consequently, the LC is due to start a project on 
conflict of laws and emerging technology. The LC’s work will aim to 

set out the current rules on private international law as they may 
apply in the digital context and, if appropriate, make 
recommendations for reform. 

The LC intends to begin the project in the second half 
of 2022. Legislation will then be needed and is likely 
to take some time. 

 

Electronic signature report 

Law Commission Call for 
Evidence 

Smarter contracts report 

 
 

https://www.lawcom.gov.uk/project/digital-assets/
https://www.gov.uk/government/news/new-report-sets-out-best-practice-for-using-e-signatures
https://www.lawcom.gov.uk/project/smart-contracts/
https://www.lawcom.gov.uk/project/smart-contracts/
https://resources.lawtechuk.io/files/report_smarter_contracts


 

 

Cross-border developments 

Legal risk Action required/next steps Supporting 
information 

Launch of International Bar Association (IBA) taskforce to 
address privilege issues in international arbitration  

The IBA has launched a new taskforce to address issues arising 

from privilege in international arbitration.  Arbitrations that adopt 
the IBA Rules on the Taking of Evidence in International 
Arbitration empower tribunals to exclude privileged documents 
from proceedings but there are no global or uniform laws or rules 

on privilege and different jurisdictions may have conflicting rules. 
The work of the taskforce may help to increase consistency and 
predictability in the role of privilege in arbitration proceedings 

where parties are from different jurisdictions. This may in turn 
increase confidence for parties involved in arbitration proceedings 
that privileged documents will remain excluded from such 
proceedings. 

Maintain a watching brief. The IBA is due to publish a 
report before the end of 2022. 

 

 

Singapore Convention on Mediation (the Convention) 

The Convention provides a global regime for the enforcement of 
mediated settlement agreements. Modelled on the New York 
Convention of the Recognition and Enforcement of Foreign 

Arbitral Awards, the convention gives the same status as the New 
York Convention gives to arbitral awards. The Convention came 
into force on 12 September 2020 and ten countries have ratified 
it to date. 

The Convention marks a significant step in the 

support of mediation as a mechanism for the 
resolution of international disputes. 

To date, 55 states have signed the Convention and 

nine have ratified it, including Singapore.   

Following Brexit, the UK can now sign in its own 
right. The UK government launched a consultation 
seeking views on whether the UK should sign the 

Convention which closed on 1 April 2022. The 
outcome is awaited.  

The Civil Justice Council considers that the UK should 
become a party to the Convention, supporting the 
opt-out approach (whereby the enforcement regime 
applies to a settlement unless the parties agree in 

the settlement that it should not).  

Singapore Convention 

Consultation 

CJC response 

 

Hague Convention on Recognition and Enforcement of 
Foreign Judgments 

The Hague Judgments Convention applies to the recognition and 
enforcement of judgments in civil and commercial matters. It 

provides conditions for the recognition and enforcement of 
commercial judgments, together with potential refusal grounds. It 

If the UK also accedes to the Convention (the UK has 
indicated an intention to accede), then it could 
streamline the enforcement of judgments between 
the EU and the UK, as well as with other non-EU 

countries. This is particularly important given that  
the UK is not currently able to accede to Lugano (see 
separate entry). 

Convention 

https://uncitral.un.org/en/texts/mediation/conventions/international_settlement_agreements
https://www.gov.uk/government/consultations/the-singapore-convention-on-mediation/consultation-on-the-united-nations-convention-on-international-settlement-agreements-resulting-from-mediation-new-york-2018
https://www.judiciary.uk/wp-content/uploads/2022/04/20220324-CJC-consultation-RESPONSE-to-MOJ-on-ratifying-Singapore-Convention-on-Mediation-2018-March-2022-FINAL.pdf
https://www.hcch.net/en/instruments/conventions/full-text/?cid=137
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provides certainty as to when judgments can be enforced 
between contracting states.  

The EU and Ukraine have both joined the Convention and it will 
enter into force as between the EU (applicable in all 27 Member 
States, except Denmark) and the Ukraine on 1 September 2023.  

 

EU accession may encourage other states to join. The US has also 
signed, but not yet ratified, the Convention.  

If widely adopted, the Convention could provide an 
important accompaniment to the 1958 New York 
Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards.  

Lugano Convention 

In April 2020, the UK Government attempted to accede to the 

Lugano Convention, which provides for the recognition and 
enforcement of a wide range of civil and commercial judgments 
between the EU and EFTA states. However, all signatories, 
including the EU, need to agree to the UK’s accession.  

The final decision on whether the EU will consent to the UK’s 
application rests with the Council of the EU. Denmark is also yet 
to give consent.  

The MOJ recently confirmed that the UK's application 

to accede to Lugano remains pending, that the UK 

continues to make the case for UK accession, and 
that the EU has not indicated when it will consider 
the UK's application again.  

In the absence of a comprehensive regime, such as 
Lugano, there are a number of issues to consider 
before initiating or becoming involved in proceedings 
against a counterparty based in the UK or an EFTA 

state. See linked briefings for further information.  

Letter providing an update on 

the UK’s application to accede 

to Lugano 

Eversheds Sutherland briefing 

Eversheds Sutherland briefing 

Eversheds Sutherland briefing 

Hague Conference on Private International Law (HCCH) 

The Hague Conference on Private International Law (HCCH) is 

working on a jurisdiction project to develop the international 
jurisdiction of courts.  

Following its February 2022 report, two further 
meetings are due in October 2022 and February 

2023 before the Commission on General Affairs and 
Policy meets in 2023. 

HCCH jurisdiction project 

 

 
 

https://resolution.org.uk/wp-content/uploads/2022/07/Joint-DPM-letter-Lugano-Convention.pdf
https://resolution.org.uk/wp-content/uploads/2022/07/Joint-DPM-letter-Lugano-Convention.pdf
https://resolution.org.uk/wp-content/uploads/2022/07/Joint-DPM-letter-Lugano-Convention.pdf
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Brexit/ten_things_you_need_to_know_now_Britain_has_left_the_EU
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Commercial_dispute_resolution/Brexit_Implementation_Period
https://www.eversheds-sutherland.com/global/en/what/articles/index.page?ArticleID=en/Commercial_dispute_resolution/How_will_UK_and_EU_courts_treat_jurisdiction_and_enforcement_after_Brexit
https://www.hcch.net/en/projects/legislative-projects/jurisdiction-project/
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