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Welcome to the 
Summer 2022 edition of 
Eversheds Sutherland 
InFocus. 

In this issue we look at:

Including a review of these cases, and 
what to expect over the next six months, 
this edition focuses on:

Please do contact any member of the team if you would 
like to discuss any of the content in this edition further.
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restrain trespass
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The key highlights which you need 
to know from this edition are: 

The Court held that the Party Wall Act 1996 is 
not engaged where a building owner had not 
served notice of works on the adjoining owners 
under s.3 of the Act. As such, surveyors lacked 
the jurisdiction to grant an award under the Act 
against the building owner for damage caused 
to the adjoining owner’s property.

6

HMRC has confirmed that VAT will be payable 
on early termination fees (i.e. break payments) 
where the landlord has elected to tax the 
property but will not be payable on dilapidation 
payments. 

10

The Commercial Rent (Coronavirus) Act 2022 
which came into force on 24 March 2022, 
mandates arbitration for the resolution of 
protected rent debt that accrued during the 
pandemic. The restrictions on the enforcement 
of arrears not protected by the Act have now 
been lifted.

1
The Court of Appeal clarified the position in 
relation to final injunctions against ‘Persons 
Unknown’, in that it is now clear that the Court 
can order final injunctions to prevent trespass 
against any ‘persons unknown’, whether or not 
those individuals were known about at the time 
of the order.

2

The High Court held that the lower court was 
entitled to find that a lessee was in rateable 
occupation of property notwithstanding the 
existence of a purported licence (which the 
lower court considered to be a sham).

3
A tenant successfully applied for declarations 
that his landlord had unreasonably withheld 
consent to assign a residential lease and 
permitted him to assign without consent. The 
court held that requests for consent sent by 
email were valid.

4

A reminder from the High Court that details 
of pre-contract negotiations will not normally 
be considered by the court in interpreting a 
contract.

5

The Court refused to order that the rent 
provisions in a new tenancy under Part II of the 
Landlord and Tenant Act 1954 (the “1954 Act”) 
be based on a turnover rent.

7

The court refused to incorporate “green 
clauses” proposed by a landlord into a renewal 
lease as these unjustly reallocated duties 
placed on a landlord (pursuant to the Energy 
Performance of Buildings (England and Wales) 
Regulations 2012 and the Energy Efficiency 
(Private Rented Property) (England and Wales) 
Regulations 2015) onto the tenant.

9

The County Court decided that no part of 
the rent free period needed to be taken into 
account when assessing the new rent in lease 
renewal proceedings. The rationale was that in 
reality, the tenant would not be carrying out fit 
out works as it was already in occupation and 
operating from the premises.

8
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What’s on the 
horizon for 2022? 

2 

Sara & Hossein Asset Holdings 
Ltd v Blacks Outdoor Retail 
Ltd [2020] EWCA Civ 1521 – 
We await the Supreme Court’s 
consideration of this case after it 
granted permission to appeal in 
part on 15 February 2022. In this 
service charge dispute the Court 
of Appeal held that a contractual 
provision which allowed the 
landlord to certify the sums 
payable by the tenant each year, 
such certificate ‘in the absence 
of manifest or mathematical 
error or fraud’ to be ‘conclusive’, 
meant precisely what it said. 

3 

Fearn and others v Board of 
Trustees of the Tate Gallery 
[2020] EWCA Civ 104 – the 
appeal in this nuisance claim 
involving overlooking by those 
visiting the Tate Modern viewing 
gallery was heard by the Supreme 
Court on 7 and 8 of December 
2021. We wait to hear whether 
the Supreme Court will uphold 
the Court of Appeal’s finding 
that the claimants (the owners 
of a number of leases in the 
overlooked residential block) 
do not have a claim in private 
nuisance against the Tate Gallery.

4 

Bank of New York Mellon 
(International) Ltd v Cine-UK 
Ltd [2021] EWHC 1013 (QB) – 
We track the progress of this 
commercial rent arrears claim 
as it moves to be considered by 
the Court of Appeal on 21 June 
2022. The High Court found 
that the tenants remained liable 
to pay rent under their leases 
during a period of forced closure 
due to the pandemic. The case 
was originally due to be heard 
on 22 February but was moved 
to coincide with the London 
Trocadero case.

5 

London Trocadero (2015) LLP v 
Picturehouse Cinemas Limited 
& Ors [2021] EWHC 2591 
(Ch) – the Court of Appeal has 
heard the appeals and we await 
the decision. The High Court 
awarded summary judgment to 
the landlord and dismissed the 
tenant’s defences which sought 
to imply terms into the leases 
that the tenant was not liable 
to pay rent or service charges 
for periods when the premises 
could not be used. The court 
has granted a stay of execution 
whilst the appeal is progressing.

6 

Energy Efficiency (Private Rented 
Property) (England and Wales) 
Regulations 2015 – From 1 April 
2023 landlords will be prohibited 
from continuing to let commercial 
properties in England and Wales 
which are rated F or G on their 
EPCs unless an exemption 
applies. The prohibition already 
applies to the granting of new 
leases of commercial properties 
and the granting of new leases 
and continuing to let residential 
properties.

7 

Guest v Guest [2020] EWCA Civ 
387 – We await the decision of 
the Supreme Court in following 
proprietary estoppel matter follow 
a hearing on 2 December 2021.

9 

Building Safety Act 2022 – 
The Act received Royal Assent 
on 28 April 2022 and we now 
await the regulations which will 
bring into force the remaining 
provisions in this Act. The Act 
introduces a regulatory scheme 
with the aim of improving the 
safety of certain buildings. It 
had a number of additions and 
amendments made to it as it 
moved through the House of 
Commons and House of Lords.

10 

The Leasehold Reform (Ground 
Rent) Act 2022 – we await the 
regulations bringing the provisions 
of this Act into force. The Act 
itself received Royal Assent on 8 
February and the Government has 
announced that the ground rent 
restrictions in the Act  
will come into force on  
30 June 2022.

8 

Renting Homes (Wales) Act 
2016 –  we will be tracking 
this Act, which constitutes 
a significant reform to 
residential tenancies in 
Wales.  Earlier this year 
the Welsh Government 
announcement that the Act 
will be implemented in July 
2022 but implementation 
has now been deferred until 
December 2022.

1 

Commercial Rent (Coronavirus) 
Act 2022 – The Act, which came 
into force on 24 March 2022, 
mandates arbitration for the 
resolution of certain arrears that 
accrued during the pandemic. 
We wait to see how the Act is 
implemented by arbitrators, what 
use the commercial property 
market makes of the arbitration 
scheme and how the market 
responds to the lifting of certain 
restrictions on enforcement 
of arrears not protected by 
the Act. Our article on the Act 
and commercial arrears more 
generally is at pages 8-15.
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FOCUSEDON:
COVID RENT DEBT

Background:
Last year the Government promised to have in place, by 
25 March 2022, new legislation establishing a mechanism 
for the resolution of certain rent arrears incurred as a 
result of the Covid-19 pandemic. The Commercial Rent 
(Coronavirus) Act 2022 (the “Act”) was passed on 24 
March 2022. The arbitration scheme introduced by the 
Act applies for a period of 6 months from the Act coming 
into force but there is power within the Act to extend this 
period. 

Shortly after the Act became law the Government 
released two supporting materials: 

 – the first, on 7 April 2022, was a revised Commercial 
Rents Code of Practice (the “Code”) which replaced 
the November 2021 Code, which itself had replaced 
the original June 2020 Code of Practice. The Code 
aims to clarify the scope of the Act and help parties to 
negotiate over outstanding rent debt

 – the second, on 8 April 2022, was Statutory Guidance 
(the “Guidance”) which aims to inform the arbitrator 
how to progress the Arbitration through potentially 
three defined stages. At Stage 2 (and potentially Stage 
3 if the tenant succeeds at Stage 2) the Arbitrator has 
to look at the “viability” of the tenant’s business

In this article we offer a reminder of the key features of 
the Act and practical issues which arise.

What is the Commercial Rent 
(Coronavirus) Act?
The Act provides that disputes in relation to certain 
commercial rent arrears accrued during the pandemic 
should, in the absence of the parties reaching a 
negotiated settlement, be referred to an arbitrator who 
will resolve the matter.

The Act also establishes a Moratorium Period from 24 
March 2022 until the last date a reference could be 
made to an arbitrator or the conclusion of any arbitration 
(see s23 of the Act). The Moratorium Period offers the 
tenant breathing space whilst the arbitration process is 
ongoing as it restricts the landlord from taking a number 
of enforcement steps against the tenant for the debt. 
These include forfeiture, exercising CRAR, using a tenant 
deposit, initiating certain insolvency arrangements, 
petitioning for bankruptcy orders or initiating arbitration 
proceedings (see s23-27 of the Act).

Section 3 of Schedule 2 to the Act also contains 
provisions that affect proceedings for recovery of arrears 
commenced on or after 10 November 2021 and up until 
the Act was passed. Such proceedings were to be stayed 
if the claim (or counterclaim) related to the rent which 
could form part of the arbitrator’s consideration, unless 
the court was satisfied that the rent was not Protected 
Rent Debt. 

Commercial Rent (Coronavirus) Act 2022, Statutory 
Guidance to Arbitrators and Code of Practice for 
commercial property relationships following the 
COVID-19 pandemic

Practical points:

 – the restrictions on movement and those requiring 
people to work from home do not, in our view, satisfy 
the definition of “Adversely Affected by Coronavirus” 
under the Act as they do not in themselves make the 
whole or part of a business or a premises subject to a 
Closure Requirement. Businesses, such as those 
operating from offices will, without more, not be 
protected by the Act

 – there could be arguments as to whether a restriction 
falls within the criteria for Specific Coronavirus 
Restrictions (s 5(4)(b)), for example, would the 
restrictions on using fitting rooms satisfy the criteria 
such that clothes shops could seek a longer Protected 
Period and therefore bring more arrears into the 
domain of the arbitration scheme? In this scenario we 
would need to identify legislation derived from the 
1984 Act restricting the use of whole/part of premises 
or the way the whole/part of the clothes shop 
business could be operated

 – the period of protection is likely to apply as a 

continuous period from March 2020 until at the latest 
18 July 2021 (England) or 7 August 2021 (Wales) due 
to the definition of Protected Period, and in particular 
how the relevant day for the purpose of expiry of the 
period is defined. As such any period during the 
pandemic when tenants were able to re-open again 
before being required to close again are being treated 
as part of the overarching Protected Period (subject 
obviously to what we say above about any legislation 
derived from the 1984 Act restricting the use of 
whole/part of premises or the way the whole/part of 
the business could be operated)

 – if the Protected Period ends in the middle of a quarter 
(or month – if rent is payable by monthly instalments) 
then the Protected Rent Debt is calculated on a 
pro-rata basis (s3(5))

 – the Act does not seek to interfere where the parties 
have already reached an agreement as to rent debt 
but there is no guidance as to what could comprise an 
agreement for the purpose of the Act – i.e. it could be 
that the agreement does not necessarily need to be in 
writing

Which arrears are protected? 
Only Protected Rent Debt (“PRD”) is protected under the 
Act and the criteria for this is that: 

a. the arrears must consist of commercial rent (which 
includes service charges, insurance costs, interest and 
VAT)

b. the whole or part of the premises or the business 
must have been closed due to a closure requirement 
imposed by a regulation under s.45C of the Public 
Health (Control of Disease) Act 1984

c. the arrears must have been incurred whilst the whole 
or part of the premises or business were closed due to 
a coronavirus restriction

d. the arrears must have been incurred between at the 
earliest 21 March 2020 and, at the latest, 18 July 2021 
(if the property is in England) and 7 August 2021 
(where the property is in Wales))

If the parties have reached an agreement in relation to 
the arrears then the scheme does not apply. Both the 
Act and the Code (see Annex A timelines) suggest that 
where it comes to calculating the period of protection, a 
continuous period from March 2020 will be applied until 
all restrictions for the relevant sector came to an end – 
latest 18 July 2021 in England and 7 August 2021 in Wales. 

Relief from payment could come about in the form of a 
write off of the whole or part of the debt and/or a deferral 
of payment or allowing payment by instalment of whole 
or part of the debt and/or a reduction in interest payable 
(s.6(2)). 
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Who can be an arbitrator under  
the Act? 
Whilst the Act does not expressly set out who can act as 
Arbitrator, the Code suggests that arbitrators would need 
to be well versed in business finances and commercial 
negotiations. This is because a key part of the arbitrator’s 
responsibility under the Act is to assess the viability of a 
tenant’s business. The Guidance was released to assist it 
in this endeavour, and generally in exercising its functions 
under the Act. 

What does the arbitration process 
look like? 
Either the landlord or tenant can refer a dispute to 
arbitration but they cannot do so unless they have first 
followed a specific pre-arbitration procedure, the first 
step of which is to notify the other party of the intention 
to refer to arbitration. In most cases no reference will be 
able to be made to arbitration until at least 28 days have 
passed since that notification is made. 

The referral will be made to one of the approved 
arbitration bodies. These currently consist of: 

 – Chartered Institute of Arbitrators (CIArb)

 – Royal Institute of Chartered Surveyors (RICS)

 – Consumer Dispute Resolution

 – Falcon Chambers Arbitration

 – Dispute Resolution Ombudsman

 – London Chamber of Arbitration and Mediation (LCAM)

 – The Consumer Code for Online Dispute Resolution 
(CCODR) 

A list can also be accessed here. Whilst the parties to an 
arbitration cannot choose the arbitrator or arbitrators 
they can choose the arbitration body they wish to refer 
the matter to. 

The referral must include a formal proposal for resolving 
the dispute, supporting evidence and a fee. The 
arbitrators fees are set out on each of the arbitration 
bodies’ websites. The party making the referral will need 
to pay the referral fee when it makes the referral. 

Once a referral has been made, the other party to the 
arbitration has 14 days from receipt of the proposal to 
respond with its own proposal, again, with supporting 
evidence. There follows another period of 28 days for 
revised proposals to be exchanged (again with supporting 
evidence). These deadlines can be extended by the 
parties’ agreement or by the arbitrator.

The arbitrator will consider the matter on paper only (that 
is without a hearing) unless either or both parties request 
an oral hearing. If such a request is made the hearing 
must take place within 14 days of the request being made 
and the decision must be released within 14 days of that 
hearing. 

A key consideration is that the hearing will be held 
in public unless both parties agree otherwise. If one 
party would like the hearing to be held in private but 
the other party does not agree then the hearing will be 
held in public. If the evidence to be produced by you 
for the purpose of the arbitration is likely to contain 
commercially confidential information then care will need 
to be taken that the arbitrator accepts that the test for 
confidential information under the Act is met and that 
it will remain confidential. Further, there is a procedure 
where the arbitrator may hear certain matters involving 
confidential information in private but care will need to 
be taken to ensure the arbitrator is in full agreement as to 
what shall be determined privately. 

There are restrictions on making a referral where the 
tenant is subject to certain insolvency regimes which 
relate to PRD. In addition to this, once a matter has been 
referred to arbitration certain insolvency proposals will 
not be possible in relation to PRD for a period known 
as the relevant period. This relevant period will vary 
depending on whether the arbitrator a) makes an award 
for relief – in which case it is 12 months after the award, 
b) dismisses the claim for not satisfying the Protected 
Rent Debt criteria or because the tenant is not viable – in 
which case it is from the day the dismissal is made or c) 
where the proceedings are abandoned or withdrawn – 
in which case it is the day of abandonment/withdrawal 
(s25(3)). 

10

Practical points:

 – if there is an intention to refer a dispute to 
arbitration sufficient time must be allowed 
before the 6 months deadline expires for all the 
timeframes in s.10 to run their courses, i.e. 28 
days potential period before referral to arbitrator

 – given the relatively tight timeframes for the 
various stages, once the referral has been made 
it would be sensible for the parties to try to 
obtain key relevant evidence before the process 
commences and identify who will be offering a 
witness statement (backed by a statement of 
truth) if required

 – if neither party refers the dispute to arbitration 
within six months of the passing of the Act (or 
later date if varied) then the sums in dispute 
would fall outside of the scope of arbitration 
scheme and the enforcement options available 
to landlords revert to those available outside of 
the scheme

 – it is clear that the government is seeking an 
arbitration process that sees a swift resolution of 
the disputes. There are, however, fairly wide 
opportunities for extending the prescribed 
periods demonstrating that the Government 
acknowledge that in practice there will be a 
need for some flexibility from the parties and 
arbitrator when it comes to these deadlines

 – only landlords and tenants will be able to refer 
the matter to arbitration (s9(2)) and not third 
parties e.g. guarantors

 – the arbitration process incorporates and builds 
on provisions from the existing Arbitration Act 
1996 which will apply, as modified, including 
provisions dealing with the general duty of the 
arbitrator and of the parties, immunity of the 
arbitrator, procedural and evidential matters, 
settlement of cases, the effect of an award, 
enforcement of the award and appeals (s.1 
Schedule 1)
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12

What does the arbitration aim  
to achieve? 
Sections 15 and 16 set out the principles which the 
arbitrator will apply when reaching its decision and 
essentially the aims of the arbitration process. The key 

principle is that the arbitrator should issue an award 
which preserves the viability of the tenant's business in 
a way that is consistent with preserving the landlord's 
solvency. Subject to this key principle the tenant should 
meet its obligations as to payment of the Protected Rent 
Debt in full without delay. 

Practical points:

 – the arbitrator will need to assess the viability of the 
tenant, i.e. ask itself whether the tenant is viable or at 
least whether, but for the unpaid rent, the tenant 
would be viable

 – when assessing the tenant’s viability the arbitrator 
must have regard to the assets and liabilities of the 
tenant including other tenancies, previous rental 
payments made under the business tenancy from the 
tenant to the landlord, the impact of the pandemic on 
the tenant’s business, and other information relating 
to the financial position of the tenant

 – when assessing the landlord’s solvency the arbitrator 
will also consider the landlord’s assets and liabilities 
and other tenancies and any other information 
relating to the financial position of the landlord (this 
could include the landlord’s ability to call upon 
insurance)

 – in reaching its assessment the arbitrator must 
disregard any borrowing of money or restructuring of 
the businesses

 – the Guidance provides a non-exhaustive list of 
evidence that the arbitrator may wish to consider 
when assessing the viability of the tenant. The 
evidence includes Bank Statements from 2019, 
accounts and liquidity, gearing and profit ratios

 – the Act and Code suggest that a tenant’s failure to pay 
rent since restrictions eased for its sector may indicate 
that its business is not viable (making a referral to the 
arbitrator liable to be dismissed). As such tenants who 
anticipate wishing to take advantage of the arbitration 
process may be best advised to pay any arrears which 
fall due after the restrictions lifted

 – a tenant faces a potentially difficult balancing act in 
trying on the one hand to persuade an arbitrator that 
it should be entitled to relief because it cannot pay all/
some of the Protected Rent Debt when at the same 
time demonstrating that it is viable

 – the requirement to share such financial and 
commercial information may be enough to deter 
some from wishing to pursue the matter through the 
arbitration process

What can the arbitrator award?
The arbitrator has, in effect, two options when it comes to 
an award – an award dismissing the referral or an award 
granting relief. 

If the arbitrator determines that the parties have already 
reached an agreement in relation to the debt, that the 
debt doesn’t meet the criteria of Protected Rent Debt or 
that the tenant is not viable (even if relief is granted) then 
the arbitrator must dismiss the reference.

If the arbitrator is satisfied that the referral does not 
need to be dismissed for the above reasons then it has 
to determine whether any relief is appropriate, and this 
could mean a waiver of part or whole, an award allowing 
a deferral of the payment of the arrears or payment by 
instalments over a period of up to 24 months. 

The Act expressly provides that the award alters the 
terms of the tenancy in relation to the Protected Rent 
Debt (s.14(9). This means that where other parties, such 
as guarantors or former tenants, could be liable to 
pay the protected rent their liability is only to pay the 
sums required under the award (and not to also pay the 
difference between the Protected Rent Debt and the 
sums awarded). 

The Act provides that the arbitrator is to decide whether 
there is any Protected Rent Debt of any amount (s.6(1)
(a)), and if it finds there to be none it is obliged to dismiss 
the referral (s.13(2)). This means that arbitrators could face 
the entire gamut of legal arguments which tenants have 
put forward so far to argue that no rent is payable during 
required closure periods. 

Practical points:

 – the award will be final and binding. If one party fails to 
satisfy its part of the award it is expected that the other 
party will need to seek to enforce the award through 
the courts

 – the award must also be published with confidential 
information excluded unless the person to whom it 
relates notifies the arbitrator that it consents to its 
publication (s.18). Parties who are particularly sensitive 
about commercial and financial information may wish 
to take care to be clear as to what they consider 
confidential information (see definition in s18(4)) and 
may be reluctant to agree to a public hearing 

 – the Government is keen to ensure that the awards are 
easily accessible to the public. It is not, however, 
anticipated that the awards will all be held centrally but 
rather that each arbitration body will publish their own 
arbitrators’ awards on their own websites
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Does the arbitrator have the power 
to award costs?
The arbitrator has the power to make a determination 
as to costs where it comes to their fees and those of the 
arbitration body (although the expectation is that in most 
instances these will be shared equally between the parties) 
(s.19), but the arbitrator does not have the power to make 
any awards in relation to the parties’ fees which they must 
meet themselves. 

The Act makes it clear that the parties cannot use 
provisions in the business lease directed at seeking to 
recover their legal fees or costs incurred in connection 
with the arbitration (including the arbitration fees). In most 
instances this will affect landlords and highlights the aim 
of the Act which is that the parties should bear their own 
costs (save to the extent of the arbitrator’s fees). 

What does the moratorium do?
Landlords were already restricted from taking certain 
enforcement action – the blanket forfeiture moratorium 
and restrictions on enforcement by exercising the 
Commercial Rent Arrears Recovery (“CRAR”) procedure 
were in place until 25 March 2022. The blanket forfeiture 
moratorium has been extended in Wales until  
24 September 2022. There are also restrictions on 
presenting winding-up petitions in relation to rent arrears 
which are in place until 31 March 2022. Our article 
focusing on options available to landlords in relation to 
those rent debts which are not protected by the Act can 
be found here.

The Act establishes a Moratorium Period from 24 March 
2022 until the last date a reference could be made to an 
arbitrator or the conclusion of any arbitration (see s23 
and Schedule 2). 

This Moratorium Period applies only to Protected 
Rent Debt and offers the tenant breathing space 
whilst the arbitration process is ongoing or is open to 
being employed. It restricts the landlord from taking 
a number of enforcement steps against the tenant 
for the debt. These include court proceedings for the 
arrears (or enforcement of judgments flowing from such 
proceedings), forfeiture, exercising CRAR, drawing down 
against a tenant deposit (or insisting on topping up), 
initiating certain insolvency arrangements and petitioning 
for bankruptcy orders or initiating other arbitration 
proceedings (see s23-26). It also restricts a landlord’s 
ability to rely on Ground (b) when contesting the grant of 
a new tenancy under Part II of the Landlord and Tenant 
Act 1954, in that a landlord cannot rely on non-payment 
of the Protected Rent Debt when seeking to make 
out an opposition to a new tenancy on that ground. 
Many of these restrictions were already in place for all 
commercial rent debt until the end of March 2022, and 
the Moratorium Period simply extends their application 
where the arrears are Protected Rent Debt. 

Practical points:

 – the restrictions only apply in relation to the element of 
arrears which fall within the criteria of Protected Rent 
Debt. Enforcement action in relation to other arrears 
is permitted. Landlords may wish to separate arrears 
into two categories and, where the arrears are 
substantial enough, take enforcement in relation to 
only those arrears not protected by the Act 

 – guarantors, those liable on an indemnity basis for the 
payment of rent and former tenants all benefit from 
the restrictions on pursuing debt claims in relation to 
the Protected Rent Debt. This is because the definition 
of tenant for the purpose of the landlord’s restrictions 
on pursuing debt proceedings against a tenant 
includes these entities

 – during the Moratorium Period landlords are obliged to 
appropriate sums received from a tenant to meet the 
unprotected rent outstanding before applying it to 
Protected Rent Debt (s7 Schedule 2). This is the case 
unless the tenant has exercised its right to 
appropriate. As such, a landlord cannot appropriate 
rent to pay Protected Rent Debt in order to bring 
those sums outside the scope of the arbitration 
scheme under s.3(1)

 – unprotected rent debt falls outside of the purported 
restrictions on commencing debt claims for the 
arrears through the courts set out in Schedule 2. If a 
landlord intends to pursue unprotected rent debt it 
would be sensible to include a provision in the Claim 
Form/ Particulars of Claim highlighting that the sums 
do not fall within the protection of the proposed Act

 – note that until the Act was passed the landlord’s ability 
to draw down against a rent deposit for the Protected 
Rent Debt was not fettered. However, if it did it will 
not, during the Moratorium Period be able to require 
the tenant to make good any shortfall, in the rent 
deposit held. Further during the Moratorium Period 
the landlord will not be able to use the rent deposit to 
satisfy any Protected Rent Debt (s9 Schedule 2)

 – schedule 2 also has provisions concerning court 
claims for arrears commenced on or after 10 
November 2021 and up 24 March 2022. In essence if 
the claim (or counterclaim) relates to the rent which 
will form part of the arbitrator’s consideration then it 
must be stayed (see schedule 2, section 3(2) and 3(3)) 
unless the court is satisfied that the rent is not 
Protected Rent Debt

 – if judgment was given in such a claim between 10 
November 2021 and 24 March 2022 then any sums 
which satisfy the criteria of being Protected Rent Debt 
would still fall within the arbitration process regardless 
of the judgment having been given. That part of any 
judgment which relates to a Protected Rent Debt 
cannot be enforced or relied upon by a landlord until 
the Moratorium Period has expired. If a judgment 
encompasses only arrears captured by the Act and an 
arbitration award is made in relation to it then the 
court officer in which the judgment is entered must 
request that the entry in the register of judgments be 
cancelled.

 – arbitration body will publish their own arbitrators’ 
awards on their own websites

Practical point: 

 – the referral fee is payable in advance and may 
act as a deterrent to some claims being 
commenced – particularly as the party's own 
fees are not recoverable from the other party

What now?
Throughout the pandemic the Government has 
encouraged parties to resolve disputes in relation to rent 
arrears by agreement. The arbitration scheme introduced 
by the Act is intended as a last resort. 

Whilst there remains some uncertainty on figures, the 
Government did revise its original estimate of expected 
number of arbitration cases under the Act from 7,500 
to 2,500. This was based in part on take up of similar 
schemes in other jurisdictions (in particular the mediation 
scheme adopted in Australia) and we imagine that it 
is hoped that the figure will reduce further with more 
disputes being resolved by agreement.

Some parties might prefer to resolve disputes surrounding 
Protected Rent Debt and those arrears not protected by 
the Act at the same time (by agreement or through the 
mediation route). Others might (also) have concerns as 
to the sharing of confidential and commercially sensitive 
material. There will always be some keen to adopt a "wait 

and see" strategy. Landlords waiting to see whether a 
tenant referral is made within the moratorium period 
and, if not, seeing their enforcement options re-open 
to it in relation to Protected Rent Debt. Tenants might 
also be waiting for the outcome the Court of Appeal's 
consideration of two claims due to be heard in June 
2022 (London Trocadero and Bank of New York Mellon) 
where tenants raised a number of defences to rent liability 
during the pandemic. 

Whatever approach is taken there will no doubt be a keen 
interest from landlords, tenants and practitioners in how 
the arbitrators apply the Act now that it is law. 
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Key points

 – the matter of relief from payment which is to be 
referred to arbitration under the Bill includes “whether 
there is a protected rent debt” of any amount. 
Therefore it is highly likely the tenants may run 
“complete defence” arguments in arbitrations

 – non lawyer arbitrators may be required to make 
decisions on complex questions of law as to why no 
rent should be payable due to periods of forced 
closure 

 – arbitrators will need to make decisions on questions of 
law on the basis of the law as it stands on the date of 
any particular decision. That position which may vary 
during the lifetime of the arbitration process under the 
Act (six months from date the Bill is enacted, subject to 
possible statutory extensions) due to extant appeals 
which will not be heard until June 2022

PROTECTED RENT 
DEBT: WHAT RENT?
Will references to arbitration under the Bill get bogged down in legal 
argument about whether any rent is payable at all? 

Section 6 of the Bill states that whether there exists “a 
protected rent debt” is a matter for the arbitration (See 
section 6(1)(a)). Therefore the entire gamut of legal 
arguments which tenants have put forward so far to argue 
that no rent is payable during required closure periods 
could be made to the arbitrator. If it could be successfully 
argued that no rent was payable at all then the reference 
must be dismissed, as the Bill currently stands, as 
fundamentally there will in those circumstances be no 
rent debt on which to base the referral. 

Arguments including construction of the rent cesser 
clause, insurance provisions, implied terms, whether the 
lockdowns were frustrating events or led to a failure of 
consideration have not been successful at first instance. 
However, London Trocadero and Bank of New York 
Mellon are both listed for appeal in June of this year 
(the Bank of New York Mellon appeal was due to be 
heard in February but has been relisted, probably with 
no coincidence, for June when the London Trocadero 
appeal is also to be heard).

The Bill is due to become law by the 25 of March 2022. 
Allowing time for the mandatory pre-arbitration stages set 
out in the Bill, we could see references as early as the end 
of April or beginning of May, with arguments being made 
about whether any rent is payable at all against a back 
drop of settled first instance authorities. Later references 
could be against a different back drop if the decisions 
cited are overturned on appeal. So what should the 
arbitrator do in such circumstances? 

The arbitrator can only make decisions on questions of 
law on the basis of the authorities as they stand at the 
date the question falls to be determined. So it seems 
clear that whether or not any rent is payable would have 
to be decided as the first point (see section 13 (2)) and a 
decision made on the basis of the settled first instance 
authorities that rent is payable notwithstanding periods 
of enforced closure. The reverse would apply if the cited 
decisions are overturned on appeal. 

Court decisions on discretionary matters such as the 
exercise of some civil procedure case management 
powers or considering the grant of injunctive relief have 
in the past taken into account anticipated changes in 

the law such as planned legislation. But it would seem 
entirely wrong for an arbitrator to make a determination 
on a question of law other than in accordance with the 
law as it stands at the relevant point in time. Whether an 
arbitrator decides to use its powers to extend procedural 
deadlines to allow time for the decisions in London 
Trocadero and Bank of New York Mellon to be released 
before reaching it reaches its final decision remains to be 
seen. 

An arbitrator who was to depart from the settled 
authorities at a particular time may have their decision 
subject to an appeal pursuant to section 69 of the 
Arbitration Act 1996 which will apply to arbitrations under 
the CR(C) Bill. That said, the extremely high threshold 
that needs to be met to successfully appeal under section 
69 is well understood by practitioners and has been 
the subject of much judicial comment, perhaps leaving 
scope for argument as to whether a departure from the 
first instance decisions on the point would be “obviously 
wrong”, which is the required threshold for an appeal.

It certainly should not be assumed that arbitrators who 
are appointed will be from a legal background. The 
usual provisions which allow an arbitrator to appoint 
an assessor or take legal advice pursuant to section 37 
of the Arbitration Act 1996 are modified by the Bill. The 
arbitrator will only have the power to appoint experts, 
legal advisers or assessors where it is agreed by the 
parties (effectively reversing the statutory presumption 
that they can, unless otherwise agreed by the parties). 
This, presumably, is at least in part to try and prevent 
costs being loaded into the arbitration process by a party 
urging the arbitrator to refer legal points to such assessors 
or advisers. However, at the same time it could be a 
limitation to the options available to an arbitrator who 
lacked confidence or the relevant expertise to confidently 
determine the “complete defence” type arguments put 
forward in Bank of New York Melon and other cited 
cases. Parties who are faced with such arguments in the 
pre-action process may want to carefully consider the 
background of the arbitrator or perhaps seek a panel of 
arbitrators in a relevant matter, so as to have legal and 
commercial expertise in the tribunal.

Tenants who wish to advance these “complete defence” 
arguments may, having regard to the state of the first 
instance authorities, decide to delay from referring 
matters of relief from payment to arbitration until the 
outcomes of the appeals are known, but there remains 
uncertainty as to when exactly that will be. A decision 
of the Court of Appeal may be handed down some 
considerable time after the hearing of an appeal itself. 

The sun has risen on the dawn of the mandatory 
arbitration process. It is hoped the court of appeal 
decisions will follow as swiftly as possible once they have 
been heard, so that we will see a plethora commercial 
arbitration decisions to resolve the pandemic rent arrears 
problem (or, alternatively, to offer further incentive to the 
parties to reach agreements between themselves as to 
the matter of commercial rent arrears), rather than fertile 
ground for satellite legal and procedural disputes. 
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UNPROTECTED  
RENT DEBT
When it comes to commercial rent arrears incurred during the pandemic 
much of the focus has been on arrears which may be protected by the 
Commercial Rent (Coronavirus) Act (the “Act”). However, there will be a 
significant amount of rent debt that is not protected by the Act. With many 
restrictions on enforcing those debts lifting at the end of March in England, 
landlords and tenants have started taking action in relation to those debts 
not protected by the Act. 

Lifting of restrictions
As of 26 March 2022 exercising rights to forfeit is an 
option again for landlords where the property is in 
England and there are no COVID related restrictions 
on exercising the Commercial Rent Arrears Recovery 
(“CRAR”) procedure as the blanket moratorium on 
those enforcement options brought in originally by the 
Coronavirus Act 2020 (the “CA 2020”) were also lifted 
on 25 March 2022. In restrictions on forfeiture were, 
however, extended in Wales until 24 September 2022.

As of 1 April 2022 the restrictions on presenting winding-
up petitions in England and Wales are no longer in place 
following the expiry of those restrictions on 31 March 
2022.

These restrictions and others (which include restrictions 
on bringing debt proceedings through the courts and 
drawing down against rent deposits), will still apply where 
the debt is considered to satisfy the Protected Rent Debt 
(“PRD”) definition under the Act during the moratorium 
period but they will not apply to unprotected rent debt. 

CRAR considerations
CRAR has been available to landlords as a means of 
recovering rent arrears throughout the pandemic but only 
where the minimum amounts outstanding exceeded a 
certain amount – since 24 June 2021 these amounts has 
been a sum equal to 554 days’ rent (effectively equivalent 
to the rent accrued since the start of the pandemic up to 
the September 2021 quarter). From 25 March 2022 the 
minimum amounts outstanding before a landlord can 
exercise CRAR reverted to the pre-pandemic amounts, 
being equivalent to 7 days’ rent.

There is also now another option available to landlords 
where subtenants are in place. Section 81 of the Tribunal, 
Courts and Enforcement Act 2007 allows a superior 
landlord to serve a notice on the subtenant requiring the 
subtenant to pay its rent directly to the superior landlord 
rather than to its own landlord until the immediate 
tenant’s arrears have been satisfied. A superior landlord 
can only serve a valid s.81 notice on the subtenant where 
it is entitled to exercise CRAR against its immediate tenant. 
As such, once the restrictions on enforcement against the 
immediate tenant using CRAR are lifted, the restriction on 
enforcement against the subtenant using section 81 are 
also lifted. 

Care should be taken however as exercising CRAR will 
waive a landlord’s right to forfeiture in relation to pre-
existing breaches.

Court proceedings
Until the Act came into force, there had been no 
restrictions on commencing court proceedings in order 
to recover rent debt incurred during the pandemic. 
Attempts by tenants to defend such actions have been 
unsuccessful although a number of key cases are due to 
come before the Court of Appeal in June (Bank of New 
York Mellon (International) Ltd and v Cine-UK Ltd and 
others and London Trocadero v Picturehouse Cinemas).

The Act contains provisions which applied a stay to 
debt proceedings issued on or after 10 November 2021 
until the Act came into force where the whole or part of 
the sums sought are PRD. Now that the Act is in force, 
landlords are unable to pursue their tenants for the PRD 
through the court. This restriction will apply during the 
moratorium period.

Where any unprotected rent debt is outstanding 
the landlord may well consider commencing court 
proceedings for their recovery. If any element of the rent 
arrears is PRD the landlord will need to decide whether to: 

 – commence proceedings only for the unprotected 
rent debt (amending the proceedings once the 
moratorium period has expired) or to reflect the PRD 
as varied by any arbitration award – this would be 
preferable to commencing two sets of proceedings 
and incurring the associated court fees)

 – commence proceedings for the whole of the arrears 
and risk the court striking out proceedings (at least in 
part)

 – simply wait until the moratorium period has passed 
and commence proceedings for the whole of the 
debt (as varied by any arbitration award) at that point

Winding-up considerations
Before 1st April 2021 no winding up petitions could be 
presented in relation to rent debts. Since that date, the 
restriction only applies to PRD. 

A landlord may decide, therefore, to serve a statutory 
demand only in relation to unprotected rent debt and, 
if the sums remain unpaid after the 21 day period has 
elapsed, use this as the basis for presenting a  
winding-up petition.

Tenant deposit
There have been no restrictions on drawing down against 
rent deposits where one is in place. The Act changes this 
but only where it comes to PRD. As such a landlord could 
draw down against a rent deposit and if the tenant fails to 
top up in accordance with the terms of the deposit deed 
it could look to enforce once the restrictions set out have 
been lifted.

What can landlords do now?
Where a rent debt is not PRD a landlord needs to decide 
whether it wishes to take action to recover the arrears 
and/or terminate the tenancy under any forfeiture 
provision.

Forfeiture considerations
If forfeiture action is intended then the landlord will need 
to ensure that it does not waive the right to forfeit.

The CA 2020 provides at section 82(2) that no action by 
a landlord during the blanket moratorium, other than an 
express waiver in writing, amounts to waiver of the right 
to forfeit in relation to the rent arrears. However, anything 
done after 25 March could act as a waiver. Similar 
provision are contained in the Act in the context of waiver 
where the debt is PRD.

Where a tenant is in arrears and part of those arrears are 
PRD the landlord will need to ensure it is very clear upon 
what debt it is exercising its right to forfeit.

The forfeiture moratorium and restrictions on using rent 
arrears accrued during the pandemic to make out Ground 
(b) in opposed lease renewal proceedings originally 
introduced by s.82 of the Coronavirus Act 2020 continue 
to apply in Wales pursuant to The Coronavirus Act 2020 
(Alteration of Expiry Date) (Wales) Regulations 2022 until 
24 September 2022. 
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UNPROTECTED  
RENT DEBT

Key points

 – where a landlord is owed both PRD and unprotected 
rent debt the landlord will need to be aware that 
different considerations apply

 – it may well find that these different considerations and 
the variation in enforcement options may motivate 
landlords to reach a settlement on the whole of the rent 
debt rather than deal with it in piecemeal fashion, and 
especially where the landlord is uncertain as to whether 
specific debt is PRD or unprotected rent debt

 – resolution by mediation may also be an option in these 
circumstances as a mediator could consider both PRD 
and unprotected rent debt in one exercise. This might 
also be especially appropriate where the parties are 
concerned about commercially sensitive or confidential 
information being shared publicly and are not 
convinced that the provisions in the Act designed to 
protect these are sufficiently robust

 – alternatively, a landlord may prefer to wait and see 
whether a tenant will refer the matter to arbitration 
under the Act. If it does not, or if its referral is dismissed, 
the enforcement options re-open and the landlord can 
treat the rent arrears as one whole debt

 – the Act also contains an apportionment provision which 
provides that if a landlord is owed both PRD and 
unprotected rent debt, then any payments made by the 
tenant in satisfaction of those debts must be used to pay 
any unprotected rent debt first. Only when they have 
been paid in full can the landlord use the payments 
tendered to pay the PRD. The exception is where the 
tenant has specifically tendered the money to pay a 
certain part of the arrears in which case the payment 
must be allocated towards the arrears specified

For more information on the Bill or 
commercial rent arrears, please contact:

THE CLOCKS CHANGE 
BUT DARKER DAYS 
FOR TENANTS IN 
SCOTLAND

The end of March 2022 signalled an end to the pandemic-related protections in place for commercial tenants in 
Scotland. From 1 April 2022 landlords have been able to employ any of the pre-pandemic options to recover arrears 
under a lease. This means:

 – the period of notice required before a landlord can 
irritate (terminate) a lease for a financial breach has 
reverted from 14 weeks to 14 days (unless a longer 
period is specified in the lease)

 – the full range of summary diligence options are 
now available, enabling landlords of properly 
registered leases to arrest (freeze) assets held by a 
third party, such as bank accounts, to attach and 
sell goods owned by the tenant and to attach and 
remove cash

 – court actions can be raised in the usual way

 – there are no additional restrictions on winding up 
and insolvency of tenants

Having more options than has been the case for what 
feels like a long time will no doubt have been very 
welcome to landlords. It is worth noting, too that the 
Commercial Rent (Coronavirus) Act 2022 does not 
apply in Scotland, so there will be no compulsory 
arbitration for covid-related arrears.

David Feist
Partner

T: +44 121 232 1330  
M: +44 777 083 3057
davidfeist 
@eversheds-sutherland.com

Lisa Barge 
National Head of Real Estate  
Dispute Resolution

T: +44 121 232 1143  
M: +44 121 232 1143
lisabarge@eversheds-sutherland.com

Andrew Todd
Partner

T: +44 113 200 4760  
M: +44 734 150 6205
andrewtodd 
@eversheds-sutherland.com

Key points

 – landlords can now seek to irritate a lease if 
arrears remain unpaid for 14 days after service of 
pre-irritancy notice

 – summary diligence has not been restricted and 
is often the go-to option for landlords, so this is 
likely to continue

 – the new English legislation for dealing with covid 
arrears will not apply in Scotland

For more information, please contact:

Heidi Archibald
Principal Associate

T: +44 131 476 8373 

heidiarchibald 
@eversheds-sutherland.com
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Key points

 – the key issue in the appeal was whether the judge was 
right to hold that the court cannot make a final 
injunction that prevent persons, who are unknown and 
unidentified at the date of the order, from occupying 
and trespassing on local authority land 

 – the consequence of this appeal is that final injunctions 
against Persons Unknown are now available again (as 
had always been understood to be the case prior to 
Canada Goose)

 – this case concerned gypsy and traveller encampments, 
but is also of wider application to protesters, urban 
explorers, and many other scenarios in which 
injunctions are sought against ‘persons unknown’; 
because these also cover ‘newcomers’ to the scenario, 
they are effective against anyone who subsequently 
breaches the terms of an order, having been made 
aware that the order exists

 – the Master of the Rolls found that there is no real 
distinction in these cases between an ‘interim’ and a 
‘final’ injunction, and that in either case the Court must 
keep a ‘persons unknown’ injunction under review

 – some of the concerns which had arisen following 
Canada Goose about whether injunctions against 
persons unknown could be granted and the lengths to 
which claimants would be expected to go to establish 
the identity of protestors or trespassers have therefore 
been alleviated by the Barking and Dagenham decision

 – it remains the case however that whilst obtaining an 
injunction order against persons unknown is in 
principle possible, effectively enforcing such an 
order- certainly in the context of protestor activity – is 
likely to require the defendants’ identity to be known 

 – proceedings for contempt of court and the exercise of 
powers of arrest both, in practice, require the naming 
of defendants

 – this decision is of course limited to cases arising in 
England and Wales. The law relating to protestors and 
urban explorers in Scotland and Ireland (north and 
south of the border) follows the principles of English 
law closely though. The decision is therefore likely to 
be useful to anyone facing disruption from protestors 
or interference for unlawful trespass or encampments 
in those jurisdictions too

LAWBITES
Overturning Canada Goose 

Barking and Dagenham LBC v Persons Unknown [2022] EWCA Civ 13

This decision is likely to remain the leading authority on 
injunctions to restrain trespass against ‘persons unknown’ 
(whether or not protestors); unusually, the decision 
overturned another Court of Appeal decision which was 
in conflict with other legal cases on the same issues. 

The Court of Appeal judgment was recently handed 
down in the consolidated appeal known as Barking 
and Dagenham LBC v Persons Unknown. In this appeal 
the Court has clarified the position in relation to final 
injunctions against ‘Persons Unknown’, in that it is now 
clear that the Court can order final injunctions to prevent 
trespass against any ‘persons unknown’- whether or not 
those individuals were known about at the time of the 
order. The effect of the judgment is that the opposite 
principle of the earlier case of Canada Goose UK Retail 
Ltd. v. Persons Unknown and another [2020] EWCA 
Civ 202, [2020] 1 WLR 2802 (‘Canada Goose’) has been 
overruled. 

The appeal brought together many similar cases for a 
ruling on the same issues, and as a result took 3 days 
and involved 14 barristers. The case concerned local 
authorities who had sought interim and sometimes then 
final injunctions against unknown persons (i.e. unnamed 
defendants described generically in the proceedings as 
“persons unknown” rather than named) who might in the 
future set up encampments unlawfully on local authority 
land. 

Notwithstanding that the Barking and Dagenham case 
concerned travellers, the principle legal issues in debate 
related to whether decisions made in the Canada Goose 
were correct- which was a case involving an injunction 
against animal rights protesters. Specifically the Judge in 
Canada Goose had taken the view that a final injunction 
could not be made against ‘Persons Unknown’, partly 
because the category of defendant was too wide, and 
the definition of defendant to the injunction technically 
did not require any wrongful or unlawful conduct to 
occur. The Canada Goose case was itself a controversial 
decision because it conflicted with earlier case law 
– particularly on the question of whether unnamed 
defendants who were not known about at the time of the 
interim injunction order (called “Newcomers”) could be 
bound by a final injunction. 

In Barking and Dagenham the High Court had also 
concluded that it could not grant final injunctions that 
prevent persons who are unknown and unidentified at 
the date of the order (in other words ‘Newcomers’) from 
occupying and trespassing on local authority land.

In the Court of Appeal however, the Master of the 
Rolls decided that was a misunderstanding of the law. 
He concluded that a final injunction against Persons 
Unknown can therefore bind ‘newcomers’ who were not 
on the land at the time of the Order, nor breaching the 
terms of the Order, but who later knowingly breach the 
Order.

Following a line of case law beginning with South 
Cambridgeshire District Council v. Gammell [2006] 1 
WLR 658 (‘Gammell’) and Ineos Upstream Ltd v. Persons 
Unknown and others [2019] EWCA Civ 515, [2019] 4 WLR 
100 (‘Ineos’) the Court of Appeal said that any injunction, 
whether interim or final, could in principle be validly be 
granted against newcomers.

The Master of the Rolls said in his judgment ‘I agree 
with the judge [in the earlier High Court decision that 
was being appealed] that there is no material distinction 
between an injunction against protesters and one against 
unauthorised encampment, certainly insofar as they both 
involve the grant of injunctions against persons unknown 
in relation to torts of trespass or nuisance. Nor is there 
any material distinction between those cases and the 
cases of urban exploring where judges have granted 
injunctions restraining persons unknown from trespassing 
on tall buildings (for example, the Shard) by climbing their 
exteriors (e.g. Canary Wharf Investments Ltd v. Brewer 
[2018] EWHC 1760 (QB) and Chelsea FC v. Brewer [2018] 
EWHC 1424 (Ch)). One of those cases was an interim and 
one a final injunction, but no distinction was made by 
either judge.’

For more information, please contact:
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BUSINESS RATES:  
THERE’S SOMETHING 
FISHY ABOUT  
THAT LICENCE
Queen Street Properties Limited v Cardiff City and 
County Council [2022] EWHC 39 (Admin) 

In this decision, the High Court held that the lower 
court was entitled to find that a lessee was in rateable 
occupation of property notwithstanding the existence of 
a purported licence (which the lower court considered to 
be a sham). 

This case concerned conjoined appeals by Queen Street 
Properties Limited and 18 Churchill Way Limited (“the 
Appellants”) of a determination that they were each liable 
for unpaid non-domestic rates. 

The underlying facts were similar: 

 – Queen Street Properties Ltd was the lessee of a 
property in Cardiff from which a fish and chip shop 
traded under ‘Parc Lane Traditional Fish & Chips’. 18 
Churchill Way Ltd was the lessee of another property 
in Cardiff

 – Queen Street Properties Limited argued that it was not 
the rateable occupier, rather Parc Lane Restaurant Ltd 
was, who occupied allegedly pursuant to a 
Management Agreement and Licence between it and 
Queen Street Properties Limited. 18 Churchill Way Ltd 
made the same argument (save that the alleged 
occupier was CW18 Trading Ltd)

 – a Mr Philip Ryan was the sole director and sole 
shareholder of each of the Appellants, Parc Lane 
Restaurant Ltd and CW18 Trading Ltd

 – the Billing Authority’s position was that the Appellants 
were in rateable occupation, with references to Parc 
Lane Restaurant Ltd and CW18 Trading Ltd being a 
ruse to avoid liability and the licences a sham

Mr Ryan made a witness statement in respect of each 
property, but did not attend the hearing before the lower 
court on the basis of alleged health and well-being 
concerns (with no supporting evidence submitted). 

The lower court’s starting position was that once 
the Council had proved that the rates had been duly 
demanded and not paid the burden was on the Appellants 
to show that they were not in occupation – with the 
burden potentially shifting back to the Council depending 
on the evidence submitted by the Appellants.

Limited evidence was submitted by the Appellants in 
support of their position – there were no accounting 
records, no evidence of how utility bills were paid, no 
evidence from staff, no employment contracts, no bank 
statements etc. 

The lower court held that the Appellants had not in the 
circumstances discharged the initial burden upon them 
that they were not in occupation. Furthermore, it held 
that the lack of evidence was crucial in finding that the 
purported licence was a sham – as well as the fact that 
the Appellants could not identify who had signed the 
licence on their behalf (it was signed by someone other 
than Mr Ryan) and the fact that the licence contained a 
purported typo in providing for a weekly rent of £1,100 
(equivalent to an annual fee of £57,200 – which the court 
considered would have been identified and rectified if the 
licence was legitimate). 

The High Court considered the conjoined appeals and 
dismissed them, finding that the lower court was, on the 
case before it, entitled to find that the Appellants were in 
rateable occupation and the licences a sham.

Key point

 – whilst this case does not involve ‘new law’ it is a 
salutary reminder of the need to provide proper 
documentary evidence in support of any alleged rates 
mitigation scheme – in the absence of such evidence, 
the court is likely to make adverse inferences

Alex Wright
Principal Associate

T: +44 161 831 8582  
M: +44 750 057 8620
alexwright 
@eversheds-sutherland.com
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DEALING WITH 
UNREASONABLE 
LANDLORDS 
Gabb v Farrokhzad [2022] EWHC 212 (Ch) 

A tenant, Mr Gabb, successfully applied for declarations 
that his landlord, Mr Farrokzad, had unreasonably withheld 
consent to assign a residential lease and permitting him to 
assign without consent. 

The tenant complained that the landlord had obstructed 
several of his attempts to sell his flat in Kensington Park 
Road, London by refusing consent to assign and failing to 
respond to requests within a reasonable time. 

The landlord denied any wrongdoing raising arguments, 
amongst others, as to the validity of the requests made by 
the tenant. 

In this case many of the requests for consent were sent 
to the landlord by email. The parties agreed that this 
satisfied the requirement to be in writing but the landlord 
argued that this was not a correct method of serving such 
requests. The court disagreed. Although the lease imposed 
requirements on the tenant where it came to serving 
notices, it did not impose requirements where service 
of requests for consent to assign were concerned. The 
landlord did not deny having received the requests or that 
he understood that they were requests for consent. 

The court found that the requests had been valid and that 
the landlord had breached both the common law right 
under the lease and the tenant’s rights under the Landlord 
and Tenant Act 1988 (the ‘Act’). 

In addition to securing declarations, the tenant was also 
successful in his application for damages (mainly the sale 
costs and costs of abortive sales) under section 4 of the 
Act. He did not, however, secure an injunction to address 
the landlord’s future behaviour in relation to the current 
attempt to sell and exemplary damages. The latter claims 
failed as it was not possible to prove the intentions behind 
the landlord’s past behaviour.

Key points

 – a landlord’s liabilities are only triggered on receipt of 
a valid application, the form (e.g. being in writing), 
and method of service of the request is important 
when assessing validity

 – a landlord must respond to a request to assign within 
a reasonable time otherwise there is a risk they will be 
found to have unreasonably withheld consent

 – whilst the tenant did succeed in its claim for damages 
(circa. £8,000) the court commented that he could 
have also been entitled to the costs of the difference 
in value between the lost sale and the actual sale 
(circa £50,000) but as the latter sums did not form 
part of the tenant’s claim the court did not include 
them in the award

 – landlords must not refuse consent to assign on 
grounds which are not related to protecting the 
landlord’s reversionary interest in the property, or 
which are nothing to do with the relationship of 
landlord and tenant in regard to the property let 
under the lease

For more information, please contact:
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PARTY WALL 
SURVEYORS’ 
JURISDICTION 
WHERE NO PARTY 
WALL NOTICE OF 
WORKS SERVED
(1)Power and (2) Kyson v Shah [2022] EWHC 209

The court recently considered the jurisdiction of party 
wall surveyors under the dispute resolution provisions in 
s.10 of the Party Wall etc. Act 1996 (“the Act”) where the 
building owner had not served notice of works on the 
adjoining owners under s.3 of the Act. 

Mr Shah had performed works on his semi-detached 
property without serving a notice under s.3 of the Act 
on the owners of the adjoining properties. The adjoining 
owners claimed that the works had caused damage to 
their property and appointed a surveyor, Mr Kyson, under 
s.10 of the Act. Mr Shah refused to engage in the matter 
maintaining that the works did not fall within the scope 
of the Act. Mr Kyson, accordingly, appointed another 
surveyor, Mr Power, to represent Mr Shah under the 
provisions of s.10. 

Together, the surveyors determined that the works 
performed had been notifiable works under the Act and 
had caused damage to the adjoining owners property. 
When Mr Shah failed to pay the compensation awarded 
the matter went to court. 

The County Court held that the surveyors lacked the 
jurisdiction to grant an award against Mr Shah for damage 
caused to the adjoining owners’ properties. 

The surveyors’ appeal of that decision was dismissed by 
the High Court. In line with the Court of Appeal decision 
of Reeves v Blake it found that s.10 of the Act does not 
create a free standing right to have party wall disputes 
resolved, only a right to resolve disputes arising “under 
the other provisions of the Act”. As no notice of works 
had been served under the Act, s.10 of the Act was not 
engaged.

Key point

 – following the binding authority of Reeves v Blake, the 
reference in s.10 to a “dispute” was to be understood as 
a reference to a “dispute arising under the provisions of 
the Act.” S.10 did not create a free-standing right to 
have party wall disputes resolved but only a right to 
have disputes arising under the other provisions of the 
Act resolved

For more information, please contact:
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THE RULES OF 
CONSTRUCTION
Whitehall Capital Limited v Land South east Limited [2022] EWHC 190 (Ch) 

The High Court was recently tasked with interpreting 
a side letter agreed between the Claimant, Whitehall 
Capital, and the Defendant, Land South East, as part of 
the financing of a large property development in Dorset 
(the “Property”).

In essence the side letter provided that Land South East 
would pay Whitehall Capital the sum of £213,000 “by way 
of preferred profit...from the proceeds in the event of a 
sale or refinance of..” the Property. Following sale of the 
Property, Land South East sought to argue that payment 
was only due if a profit was made on sale. As no profit had 
been made on the sale (in fact the sale was expected to 
be at a loss) it argued that it was not obliged to make any 
payment. 

The established rules of construction provide that the 
actual details of the parties’ specific negotiations are 
usually inadmissible in explaining the meaning of the 
contract terms: evidence of negotiations between the 
parties about what they meant by “profit” just before the 
agreement was reached could therefore not be referred 
to. The court decided that the use of the words “preferred 
profit” did not mean, on the particular facts, that payment 
was only due if, a profit was actually made. The court 
placed weight on clear words of the clauses which stated 
that the sum would be paid “from the proceeds in the 
event of a sale or refinance”, and after the discharge of 
the loan and transaction costs.

The court found that in order for Land South East’s 
interpretation to be effective it should have been 
expressly spelled out in the side letter. As such it was 
satisfied that on its true construction the side letter 
provided for payment of the £213,000 from the proceeds 
of sale of the Property irrespective of whether Land South 
East has distributable profits.

Key points

 – a salutary reminder of the need to ensure that the 
parties’ intentions are expressly set out, together 
with any mechanisms and processes required to 
provide certainty

 – the case also asserted a well-established principle 
that the details of pre-contract negotiations will not 
normally be considered by the court in interpreting 
a contract

For more information, please contact:

Anna Bevan-Jones
Principal Associate

T: +44 29 2047 7229  
M: +44 750 097 7021
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TURNOVER 
RENTS ON LEASE 
RENEWAL –

W (No.3) GP (Nominee A) Limited and W (No.3) GP (Nominee B) Limited v 
JD Sports Fashion plc (County Court)

In its judgment, the County Court refused to order that 
the rent provisions in a new tenancy under Part II of the 
Landlord and Tenant Act 1954 (the “1954 Act”) be based 
on a turnover rent. A topical decision given the post-
pandemic market where turnover rents are on the rise in 
shopping centres. 

The landlords had asked the court to determine the terms 
of a new tenancy of retail premises in the Derbion Centre, 
Derby which it sought to grant the tenant. The parties 
had not reached an agreement as to the new rent or the 
interim rent. It is worth noting that rent in the existing 
lease was determined based on a percentage of the 
tenant’s turnover.

By the date of the trial, the landlords were arguing that 
the renewal tenancy’s rent should be a turnover rent of 
8%, which would produce a rent of £496,000 per annum. 
The tenant sought an annual fixed rent of £17,700. Absent 
an agreement it was for the court to determine the rent 
payable under the renewal tenancy under section 34 of 
the 1954 Act.

Section 34 requires an open market rental valuation 
between a hypothetical landlord and tenant. Certain 
matters must be disregarded, including the tenant’s 
occupation and goodwill. A turnover rent, however, takes 
into account the tenant’s turnover at the property which 
is contrary to these disregards. This could therefore 
result in a higher rent being payable than rent based on 
an open market valuation and comparable results in the 
shopping centre, which is not intended by the 1954 Act. 
Recognising this, the court imposed a fixed annual rent 
for the new tenancy of £104,300.

However in delivering the decision the court emphasised 
that the facts of each individual case must be considered 

when determining whether to impose a turnover rent, 
leaving it open for rent in future lease renewal claims to 
be determined based on a turnover rent. One example 
given was that of a car parking lease, where turnover is 
more likely to be determined by the location and size 
of the car park, rather than the goodwill built up by the 
specific tenant. 

In relation to rent-free periods, the court decided that 
the whole of any rent-free period should be taken 
into account when adjusting the headline rent and no 
distinction needs to be made between a fitting out 
period and an incentive rent free period. This follows the 
decisions given in the unreported cases of HMV Music Ltd 
v Mount Eden Land [2012] and Odey Asset Management 
Group Ltd v Telford [2016].

Finally in relation to interim rent, the court did not follow 
the default position that the interim rent be the same rent 
as the rent under the new tenancy, applying the exception 
in section 24C(3)(a) of the 1954 Act (which applies where 
the rent for the interim period differs substantially from 
the rent for the new tenancy, due to a change in market 
conditions for example). The court therefore ordered an 
interim rent of £160,300, significantly higher than the new 
lease rent.

The court rejected the landlords’ argument that the 
second exception in section 24C(3)(b) of the 1954 
Act (where the terms of the new tenancy result in a 
substantially different rent compared to the old tenancy) 
should also apply since the rent under the new tenancy 
would be a fixed rent, and not a turnover rent as with the 
old tenancy. The reasoning being that lease terms are 
defined under section 35 of the 1954 Act, whereas rent is 
determined under section 34.

Key points

 – there is no current case law on whether a court has 
jurisdiction to impose a turnover rent on lease renewal. 
Whether other courts will follow this non-binding 
decision remains to be seen however it is interesting to 
see that the court recognised that it may be 
appropriate to impose a turnover rent in certain 
circumstances. This is particularly pertinent in the 
existing property market, where retail tenants entering 
into leases of shorter terms (whether upon renewal or 
new leases) are often seeking a turnover rent

 – it is clear that each case will depend upon its own facts 
and good valuation evidence is therefore crucial

 – consider potential market changes before agreeing to 
a turnover rent. Turnover rents can benefit tenants in 
difficult market conditions such as during the 
COVID-19 pandemic, however in good market 
conditions this can result in tenants paying significantly 
more rent than market rent

 – the interim rent will not necessarily be the same as the 
rent payable under the new tenancy where there has 
been a significant shift in market conditions (such as 
during the COVID-19 pandemic)

Carly Fishwick
Senior Associate

T: +44 207 497 9797  
M: +44 787 943 1813
carlyfishwick 
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RENT FREE OR NOT 
RENT FREE, THAT IS 
THE QUESTION 
HPUT Trustee No 1 Limited and HPUT Trustee No 2 Limited v 
Boots UK Limited (County Court)

An interesting decision from last summer has recently 
been made available. It comes from the County Court in 
Central London and represented the first in a batch of 123 
claims between the HPUT entities as landlords and Boots 
as tenant, for the grant of new tenancies under Part II of 
the Landlord and Tenant Act 1954 (the “1954 Act”).

Originally this first batch of proceedings consisted of 
4 claims for the grant of new tenancies to Boots, but 
3 of the claims were settled before trial. A number of 
issues were raised but the one which people may be 
most interested to see related to rent free periods/
inducements. 

Rent Free periods
The court’s practice has, in recent years, been to take the 
whole of any rent-free period into account such that it 
has to be assumed that the hypothetical tenant is paying 
rent from day one – the valuation practice is to net back 
the whole rent free period over a suitable period of years 
(usually depending on the term certain). No distinction 
is therefore made between a fit out rent free period and 
a pure inducement rent free. This follows the decisions 
given in the county court cases of HMV Music Ltd v 
Mount Eden Land [2012] and Odey Asset Management 
Group Ltd v Telford [2016].

In this decision the court decided that no part of the 
rent free period needed to be taken into account leaving 
a higher headline rent. There was no pure inducement 
so the treatment of that element remains at large. The 
rationale was that in reality, the tenant would not be 
carrying out fit out works as it was already in occupation 
and operating from the premises.

Other interesting findings were in relation to the fixed 
rental uplifts, the term certain and rent reviews.

Annual fixed Uplifts
The landlord asked that the new lease include a fixed 
annual rent increase of 1.5% as contained in the existing 
lease. The Judge decided that, absence agreement 
between the parties, it was to determine the issue under 
s34(1) of the 1954 Act (which sets out how the court is 
to determine the rent) rather than under s34(3) of the 
1954 Act (which allows the court the discretion to include 
rent review provisions in the new tenancy). As none of 
the comparables presented to the court had fixed rent 
increases, the court determined that the new lease should 
not either.

Term and Break
The Landlord sought a 10 year term with no break; the 
tenant was successful in securing a 5 year term with a 
break at the third year.

The existing lease provided for annual breaks but 
expressly stated that this arrangement should be omitted 
from any renewal lease. The party deviating from the 
terms of the existing lease usually has to justify any 
deviation, but given the wording in the lease, the court 
had first to decide which party was deviating from the 
existing lease. 

The Court decided that it was the landlords’ deviation. A 
5 year term with a break at year 3 would give the tenant 
the protection it required, particularly given the current 
uncertainty in the retail market, but it would also offer 
sufficient security to the landlords.

Rent Review
Given the 5 year term of lease granted, the court decided 
that no rent review was required in the new tenancy. The 
court did comment, however, that had it been required 
to consider rent review it would have ordered an upward 
only review (as requested by the landlord) rather than an 
upward or downward review (as requested by the tenant).

The court did not deal with pure inducements which are 
common in office lettings. A fair middle ground would be 
to take a post fit out but pre-market inducement rent into 
account on renewal (or a net effective rent).

Key points

 – whether other courts will follow this non-binding 
decision remains to be seen and all lease renewals are 
heavily dependent on the existing lease being 
reviewed, the type of tenant and the specific facts 
around the valuation date. The decision offers a 
reminder, however, that there is still some 
unpredictability where it comes to the court’s 
approach to determining terms under the 1954 Act 

 – this case does not follow the HMV case and therefore 
does mean that it is still uncertain as to the approach 
that courts will take in relation to rent free periods

 – the decision made in relation to fit out rent free periods 
will be particularly welcome to landlords

For more information, please contact:
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COURT CONSIDERS 
‘GREEN LEASE’ 
TERMS IN 
RENEWAL LEASE
Clipper Logistics plc v Scottish Equitable plc 
(county court)(unreported)

In this uncontested lease renewal claim, the County 
Court had to decide whether “green” clauses proposed 
by the landlord should be incorporated into a new lease 
under Part II of the Landlord and Tenant Act 1954 (the 
“LTA 1954”).

The tenant occupied an industrial unit in Rotherham 
and applied to court to determine various clauses of its 
renewal.. The parties had been able to agree aspects 
of the new lease between themselves. Among those 
remaining to be resolved at trial included the following 
“green” clauses proposed by the landlord in the 
alterations clause: 

 – a prohibition on the tenant undertaking alterations or 
additions to the premises which would cause the 
property to have an energy performance rating below 
Band E (there would in any event be another clause 
prohibiting alterations) 

 – a requirement that the tenant pay for a new EPC 
certificate if they were to make any alterations which 
undermined the EPC

 – an obligation on the tenant to uphold the current EPC 
rating, return the premises to the landlord with the 
existing EPC rating, and promptly to undertake works 
to restore the EPC rating, if it became downgraded 

The court applied the leading case of O’May v City of 
London Real Property Company Ltd, which provides 
that the burden of proof justifying a departure from 
existing lease terms in LTA 1954 cases, sits with the party 
requesting the change. Based on O’May, any change 
proposed must also be fair and reasonable between the 
parties. 

The court had regard to the fact that most of the 
requirements set out in the relevant legislation – the 
Energy Performance of Buildings (England and Wales) 
Regulations 2012 and the Energy Efficiency (Private 
Rented Property) (England and Wales) Regulations 2015 
place duties on the landlord, and not the tenant. The 
court took the view that the ‘green’ clauses would change 
this allocation of responsibility, and would unjustly put an 
excessive burden on the tenant.

The court rejected all of the landlord’s proposed clauses 
save for the requirement on the tenant’s part to return 
the property with the same EPC rating as it had held at 
the outset of the lease. This was to ensure that the tenant 
was prevented from allowing the premises to become 
substandard, and the accompanying negative impact to 
the landlord.

Key points

 – it is perhaps not surprising that landlords are seeking to 
include provisions in new/ renewal leases to deal with 
the energy performance regulations and generally to 
improve the energy performance of buildings

 – although non- binding (as it is a County Court 
decision), the case clearly indicates that the court’s 
approach to “green” lease terms in a lease renewal 
context is the same as with any deviation from the 
terms of the existing lease, and that is to apply the 
O’May test

 – this case further demonstrates that ‘green lease terms’ 
are unlikely to be successfully used under the LTA 1954 
to displace the allocation of responsibilities deriving 
from legislation 

For more information, please contact:
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HM REVENUE & 
CUSTOMS POLICY 
PAPER BRIEF 2 (2022):

The long awaited revised HMRC Brief on VAT on early 
termination fees and compensation payments, Brief 2 
(2022) was published in February this year. It replaced 
Brief 12 (2020) (the 2020 Brief”) introduced in September 
2020, and came into force on 1 April 2022. HMRC’s 
guidance manuals on charges described as compensation 
or early termination fees, are being updated to clarify 
when such charges are potentially liable for VAT.

The 2020 Brief announced HM Revenue & Customs’ 
change of approach to the VAT treatment of 
compensation and termination payments. From a 
landlord and tenant perspective, it was clear that this new 
approach meant that break payments – i.e. payments 
made, usually by a tenant to a landlord, in order to 
terminate a lease early – constituted a supply for VAT 
purposes and as such VAT would be payable upon such 
sums. 

Due to the fairly widely drawn wording of the 2020 Brief 
it was unclear whether dilapidation payments would 
also fall within the scope of VAT. Such payments having 
historically been regarded as outside the scope of VAT, 
being purely compensatory payments. Although the 
2020 Brief originally appeared to have immediate (and 
potentially retrospective) effect, after various industry 
representations on the Brief, HMRC announced in 
January 2021 that it was to apply from a future date. 

The 2022 Brief confirms that HMRC’s policy continues to 
be that dilapidation payments are normally outside the 
scope of VAT as reflected in VAT Notice 742 Land and 
Property. 

 – businesses must have adopted the revised treatment 
no later than 1 April 2022

 – the revised brief does not appear to have retrospective 
effect. Those businesses that adopted the revised 
treatment for payment that are further consideration 
for supplies following publication of the 2020 Brief, 
however, are simply told to continue to treat these 
supplies in accordance with the revised policy

 – guidance has been issued to those businesses that 
adopted the VAT treatment set out in the 2020 Brief 
and accounted for VAT on transactions which, under 
Brief 2 (2022) are outside the scope of VAT. Such 
errors are to be corrected in the normal way

 – new guidance supporting this Brief can be found at 
VATSC05910, VATSC05920 and VATSC05930

 – whilst draft guidance had indicated that HMRC was 
not altering its approach to VAT on dilapidation 
payments it is extremely helpful to have this 
clarification

 – HMRC does state in new guidance VATSC05910, 
however, that it may depart from that view if in 
individual cases they find evidence of value shifting 
from rent to dilapidation payment to avoid accounting 
for VAT

 – going forward, commercial leases are likely to 
incorporate provisions in relation to VAT on break 
payments, specifying that such sums are exclusive or 
inclusive of VAT. Existing leases may not offer such 
clarity and, as such, parties are likely to be scrutinising 
their terms to understand whether VAT should be paid 
in addition to any break payment. The issue will only 
be of real concern, however, where a landlord has 
elected to tax in relation to the property concerned.

VAT early termination fees 
and compensation payments For more information, please contact:
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SNAPSHOTS
Office building occupied by 
property guardians requires 
a HMO licence 

Three property guardians occupied a suite of three 
offices in a five story building. Their duties were to 
sleep on the premises five nights out of seven,  
ensure that the property was not left empty (or 
possibly that it was occupied for at least one hour 
a day), and to report damage or any unauthorised 
attempt to gain access. 

A building (or part of a building), is a house in multiple 
occupation (“HMO”) if it meets the standard test set 
out in section 254(2) of the Housing Act 2004. One of 
the elements of the standard test is that occupation 
of the living accommodation is the sole use of that 
accommodation (“the Sole Use Condition”). 

Global argued that the Sole Use Condition was 
not met because the property guardians were in 
occupation to protect the property; this argument 
was rejected by the Upper Tribunal. The Upper 
Tribunal held that the presence of the guardians 
meant that the property was being used as a living 
accommodation and as such, the Sole Use Condition’ 
was met. Accordingly, a HMO licence was needed. 

Global 11 Limited v Jiminez and 
others [2022] UKUT 50 (LC) 

Building Safety Act 2022

A legislative response to the 
problems highlighted by the 
Grenfell Tower disaster in 2017, the 
Building Safety Act 2022 (“the Act”), 
became law on 28 April 2022.

Whilst some provisions came into force on that date, 
the remaining provisions will come into force over 
the coming 12 – 18 months and will be supplemented 
by secondary legislation. The Act marks a significant 
change to the legal regime relating to construction 
and planning of buildings. Its main focus is on high-rise 
residential buildings in England, although the scope of 
the Act is wider. 

A new Building Safety Regulator will be established, with 
particular focus on ‘high-risk buildings’. At every stage 
of construction from design, to building, to readiness 
for occupation, new safety steps and documentation 
will be needed, creating a ‘golden thread’ of 
information, so that safety data can be ascertained 
throughout by all stakeholders. The Regulator will be 
able to prevent development via a ‘stop notice’. There 
are also changes to the Building Controls regime, and 
competency frameworks regarding architects and those 
involved in construction.

In relation to existing buildings, the owners will need 
to show they have proper safety procedures in place 
to manage risks, in default of which there will be 
criminal sanctions. Owners and leaseholders will be 
able to pursue compensation for defective construction 
on new builds and conversion works for 15 rather 
than 6 years, and a 30 year retrospective liability will 
apply for new builds that were defective before the 
commencement date. Where residents of high-rise flats 
have concerns, the managers/owners of the building 
will be required to address them, failing which the 
Regulator will pursue the managers/owners. The Act 
contains a new role of the Accountable Person, and 
safety obligations on residents. In future regulations 
will provide a regime to confirm materials used in 
construction are safe and a new liability for those who 
fail to do so.

High Court dismisses series 
of ‘vexatious’ claims 

Five claimants brought a claim against the Land 
Registry to force it to remove a charge on their 
properties on the basis that the mortgages were void 
because the documentation was not signed by the 
lender. The claimants’ arguments were based on the 
interpretation of section 2(3) of the Law of Property Act 
1989 (“the 1989 Act”); “The document incorporating 
the terms or, where contracts are exchanged, one of 
the documents incorporating them…must be signed by 
your on behalf of each party to the contract”. 

The claimants argued that as the agreements to 
create a legal mortgage were created by deeds, it 
was intended that the mortgage contracts were also 
intended to be signed as deeds. As the lenders did not 
sign the mortgage deeds the mortgages were void by 
virtue of section 2(3) of the 1989 Act.

The Judge called this argument “simply a nonsense”; 
an agreement to create a mortgage does need to 
comply with section 2, however, the actual creation of 
a mortgage itself does not. 

Residential tenancy reform – Wales

On 15 July 2022, the Welsh 
Government will implement the 
Renting Homes (Wales) Act 2016.

As a result, the regime governing renting homes in 
Wales will be comprehensively reformed. This is the 
most significant change in housing law in the country 
for many years (for more information, see ‘What 
Renting Homes Means for Landlords’ guidance).

The new regime applies both to tenants and 
licensees, and protects their interests, as well as 
clarifying their responsibilities and rights. Licensees 
and tenants will be referred to as ‘contract-holders’, 
and the document that was known as a tenancy 
or licence agreement will be titled an ‘occupation 
contract’; the legislation sets out the information 
that must be included. Landlords will issue new 
documents which will replace the existing agreement. 
The new regime recognises ‘secure contracts’ and 
‘standard contracts’ which are, broadly speaking, 
social tenancies entered into by RSLs and local 
authorities, and private rental contracts, respectively.

The legislation in addition implements further 
reforms to housing law, including: a requirement 
that the property must be fit for human habitation as 
defined in the Act (see Fitness of homes for human 
habitation: guidance for landlords); increased 
protection for private contract-holders including 
longer notice for terminating the contract on a 
no fault basis; prohibition of ‘retaliatory eviction’ 
in circumstances where the contract-holder has 
complained about the state of repair of the home; 
changes to the requirements for terminating joint 
contracts in respect of just one contract-holder, 
without the need to terminate and start a fresh 
contract; additional succession rights; a streamlined 
process for recovering abandoned homes; and 
new provisions for occupation of supported 
accommodation.

Shaun Leroy Cambpell v Chief 
Land Registrar, Selwyn Charles 
Campbell v Chief Land Registrar, 
Yolanda Blicharz-Szmid v Chief 
Land Registrar, Andrew Ian Graham 
v Chief Land Registrar, Gordon 
Southward v Chief Land Registrar, 
Floyd Wilson v Chief Land Registrar

For more information, please contact:
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MOTION 
PICTURES 

The London team has been instructed on a high 
profile and well publicised £12bn litigation for 
Annington Homes against the Ministry of Defence 
in new proceedings involving the MoD trying 
to buy back the Married Quarters Estate using 
enfranchisement legislation. We are acting in 
property declaration and Judicial Review claims to 
prevent this happening. The team has also been 
instructed in various HQ rent reviews with rent 
rolls of well over £100m per annum, including 
Facebook’s review at Rathbone Place, the Shard’s 
Phase I, II and III reviews, Barclays review of 1 
Churchill Place and Daejan Investments review of 
Mishcon de Reya’s London office.

Rob Phillips and the Cardiff team have been 
advising on property issues for a bank as part of 
a multi-million pound claim against its borrower 
and personal guarantor in connection with one of 
the company’s assets, a Georgian manor house, 
including advice around property receivers, 
termination/forfeiture of tenancies, serviced office 
agreements and related matters.

In December 2022, the Welsh Government will 
implement the Renting Homes (Wales) Act 2016. 
As a result, the regime governing renting homes 
in Wales will be comprehensively reformed.  This 
is the most significant change in housing law in 
the country for many years (for more information, 
see ‘What Renting Homes Means for Landlords’ 
guidance).

Rebecca Rowley and Paul Moorcroft in Birmingham 
have been advising one the UK’s largest veterinary 
practices regarding an urgent injunction caused by 
defective adjoining premises.

Certainty resumed for 
contracting out procedure

TFS Stores Ltd v Designer Retail Outlet 
Centres (Mansfied) General Partners & Ors 
[2021] EWCA CIV 688 

The Supreme Court has refused permission to appeal in this case. 
TFS had claimed that a number of its commercial leases had not 
been validly contracted out of the Landlord and Tenant Act 1954 
and that it was entitled to the grant of new leases of the relevant 
stores. The Court of Appeal disagreed.

Landlord’s will appreciate the finality on this point.

Our article on the Court of Appeal decision can be found in the 
Autumn 2021 edition of InFocus.

For more information, please contact:

Anna Bevan-Jones
Principal Associate Professional Support Lawyer

T: +44 29 2047 7229

annabevan-jones@ 
eversheds-sutherland.com 
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CPD  
WEBINARS 2022
The next webinars in our 2022 programme are listed below. 
Please click the links to book on to any of these sessions:

Tuesday  
26 July 

Tuesday  
27 September 

Tuesday  
25 October 

Tuesday  
22 November 

Dilapidations and 
Section 18

Telecommunications 
update

Rent Review Opposed lease 
renewals

Samantha 
Miller

Mark 
Moutran

Kelly 
Harrison

Saiqa 
Kosar

Carly  
Fishwick

Jen  
Leah

Shafiqa 
Aslam

Meg  
Dutch

Damian  
Hyndman

Charlotte 
Creighton

If you have missed any of our previous sessions you can access the webinars here

Please click here for 
more information

Please click here for 
more information

Please click here for 
more information

Please click here for 
more information

Real Estate Dispute Resolution

InF cus
Real Estate Dispute Resolution

45

InF cus

44

https://www.eversheds-sutherland.com/global/en/what/practices/litigation-dispute-management-law/real-estate-litigation-events.page
https://www.eversheds-sutherland.com/global/en/what/training/showevent.page?Events=en/Real_Estate_Dispute_Resolution_Training_Programme_2022_Freehold_issues
https://evershedssutherland.zoom.us/webinar/register/WN_N3q5BPh6SAWJYZoaJ-nklQ
https://es-notifications.com/68/12468/landing-pages/rsvp-blank.asp
https://evershedssutherland.zoom.us/webinar/register/WN_0BvbRB81T9qxjaSH6sSmBw
https://evershedssutherland.zoom.us/webinar/register/WN_N3q5BPh6SAWJYZoaJ-nklQ
https://es-notifications.com/68/12469/landing-pages/rsvp-blank.asp
https://evershedssutherland.zoom.us/webinar/register/WN_N-aCgMcrRpmEGnaGosDCcw
https://evershedssutherland.zoom.us/webinar/register/WN_N3q5BPh6SAWJYZoaJ-nklQ
https://es-notifications.com/68/12470/landing-pages/rsvp-blank.asp
https://evershedssutherland.zoom.us/webinar/register/WN_-4ATwv78SBqvue8QZ5iWLA
https://evershedssutherland.zoom.us/webinar/register/WN_N3q5BPh6SAWJYZoaJ-nklQ
https://evershedssutherland.zoom.us/webinar/register/WN_-4ATwv78SBqvue8QZ5iWLA
https://es-notifications.com/68/12471/landing-pages/rsvp-blank.asp


Damian Hyndman
Partner

T: +44 113 200 4073  
M: +44 788 423 6208
damianhyndman 
@eversheds-sutherland.com

David McGuirk
Partner

T: +44 161 831 8572  
M: +44 782 790 3218
davidmcguirk 
@eversheds-sutherland.com

Alison Oldfield
Partner

T: +44 113 200 4660  
M: +44 777 558 7803
alisonoldfield 
@eversheds-sutherland.com

Kate Poole
Partner

T: +44 20 7919 0661  
M: +44 771 748 0003
katepoole 
@eversheds-sutherland.com

Rashpal Soomal
Partner

T: +44 20 7919 0696  
M: +44 792 103 7671
rashpalsoomal 
@eversheds-sutherland.com

Andrew Todd
Partner

T: +44 113 200 4760  
M: +44 734 150 6205
andrewtodd 
@eversheds-sutherland.com

Stuart Wortley
Partner

T: +44 207 919 0969  
M: +44 771 288 1393
stuartwortley 
@eversheds-sutherland.com

Robert Phillips
Partner

T: +44 29 2047 7876  
M: +44 771 634 9156
robertphillips 
@eversheds-sutherland.com

CONTACTS

Lisa Barge 
National Head of Real Estate  
Dispute Resolution

T: +44 121 232 1143  
M: +44 121 232 1143
lisabarge@eversheds-sutherland.com

Paul Moorcroft
Partner

T: +44 121 232 1277  
M: +44 778 758 4903 
paulmoorcroft 
@eversheds-sutherland.com

David Feist
Partner

T: +44 121 232 1330  
M: +44 777 083 3057
davidfeist 
@eversheds-sutherland.com

Will Densham
Partner

T: +44 207 919 0582  
M: +44 781 055 8055
willdensham 
@eversheds-sutherland.com

Thekla Fellas
Partner

T: +44 20 7919 0626  
M: +44 752 519 7924
theklafellas 
@eversheds-sutherland.com

Rob Holloway
Partner

T: +44 121 232 1223 
M: +44 787 679 1584 
robholloway
@eversheds-sutherland.com

Alastair Frood 
Partner

T: +44 131 476 7902  
M: +44 788 581 3639
alastairfrood 
@eversheds-sutherland.com

John Kemkers
Partner

T: +44 207 919 4772  
M: +44 792 050 3599
johnkemkers 
@eversheds-sutherland.com

Real Estate Dispute Resolution

InF cus
Real Estate Dispute Resolution

47

InF cus

46

mailto:damianhyndman%40eversheds-sutherland.com?subject=
mailto:damianhyndman%40eversheds-sutherland.com?subject=
mailto:davidmcguirk%40eversheds-sutherland.com?subject=
mailto:davidmcguirk%40eversheds-sutherland.com?subject=
mailto:alisonoldfield%40eversheds-sutherland.com?subject=
mailto:alisonoldfield%40eversheds-sutherland.com?subject=
mailto:katepoole%40eversheds-sutherland.com?subject=
mailto:katepoole%40eversheds-sutherland.com?subject=
mailto:katepoole%40eversheds-sutherland.com?subject=
mailto:katepoole%40eversheds-sutherland.com?subject=
mailto:andrewtodd%40eversheds-sutherland.com?subject=
mailto:andrewtodd%40eversheds-sutherland.com?subject=
mailto:stuartwortley%40eversheds-sutherland.com?subject=
mailto:stuartwortley%40eversheds-sutherland.com?subject=
mailto:robertphillips%40eversheds-sutherland.com?subject=
mailto:robertphillips%40eversheds-sutherland.com?subject=
mailto:lisabarge%40eversheds-sutherland.com?subject=
mailto:paulmoorcroft%40eversheds-sutherland.com?subject=
mailto:paulmoorcroft%40eversheds-sutherland.com?subject=
mailto:davidfeist%40eversheds-sutherland.com?subject=
mailto:davidfeist%40eversheds-sutherland.com?subject=
mailto:willdensham%40eversheds-sutherland.com?subject=
mailto:willdensham%40eversheds-sutherland.com?subject=
mailto:theklafellas%40eversheds-sutherland.com?subject=
mailto:theklafellas%40eversheds-sutherland.com?subject=
mailto:robholloway%40eversheds-sutherland.com?subject=
mailto:robholloway%40eversheds-sutherland.com?subject=
mailto:alastairfrood%40eversheds-sutherland.com?subject=
mailto:alastairfrood%40eversheds-sutherland.com?subject=
mailto:johnkemkers%40eversheds-sutherland.com?subject=
mailto:johnkemkers%40eversheds-sutherland.com?subject=


eversheds-sutherland.com
© Eversheds Sutherland 2022. All rights reserved. 
Eversheds Sutherland (International) LLP and Eversheds Sutherland (US) LLP 
are part of a global legal practice, operating through various separate and  
distinct legal entities, under Eversheds Sutherland. For a full description of the  
structure and a list of offices, please visit www.eversheds-sutherland.com
DTUK004175_05/22

This briefing is correct at June 2022. It is 
intended as general guidance and is not 
a substitute for detailed advice in specific 
circumstances.

Data protection: Your information will be held by 
Eversheds Sutherland LLP (“Eversheds Sutherland”), in 
accordance with the Data Protection Act 1998, and added 
to our marketing databases. It may be used for internal 
statistical analysis, to fulfil any requests from you for 
further information and services and, unless you have 
asked us not to, to contact you about other services or 
events offered by Eversheds Sutherland or our associated 
offices. We may pass your details to our associated offices 
(some of which are outside the EEA), but we will only allow 
their use for the purposes mentioned above. We may also 
transfer your details to any successor to our business (or 
a relevant part of it). An up to date list of our associated 
offices and their locations can be found on our website at 
eversheds-sutherland.com. This privacy statement applies 
to all information that we hold about you.

If you do not want your information to be used in this  
way or your information is incorrect, please call:
+44 121 232 1000 and we will assist you with your queries.

InFocus covers cases heard in, and relevant to, the 
jurisdiction of England & Wales unless otherwise stated.
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