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Welcome to the 
Winter 2022 edition of 
Eversheds Sutherland 
InFocus. 

In this issue we look at:

Horizon scanning – 
what legal changes 
or updates we can 
expect to see over the 
coming months

A detailed analysis of 
the Commercial Rent 
(Coronavirus) Bill

COVID-19 update on the 
easing of restrictions on 
landlord enforcement of 
rent arrears

Right to manage 
schemes

Further developments 
on property guardian 
schemes

A reminder on 
the doctrine of 
proprietary estoppel

Clarification on the 
recovery of service 
charge

‘Keep open’ clauses 
in the Scottish 
Courts 
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Including a review of the most recent 
case law and what to expect in 2022, 
this edition focuses on:

Please do contact any member of the team if you would like to 
discuss any of the content in this edition further.
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The key highlights which you need 
to know from this edition are: 
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1
The Commercial Rent (Coronavirus) Bill 
establishes a mechanism for the resolution 
of certain rent arrears (defined by the Bill as 
Protected Rent Debt). Any disputes that relate 
to Protected Rent Debt should be referred to 
an arbitrator, rather than the court. 

An appeal concerning the extent and 
scope of the ‘right to manage’ granted by 
the Commonhold and Leasehold Reform 
Act 2002. The Supreme Court held that 
a right to manage company may only 
manage (1) the block of flats in question 
and (2) facilities that are exclusively for 
the leaseholders of those flats. 

3

The temporary restrictions on a landlord’s 
ability to forfeit the lease or exercise 
CRAR will be lifted on 25 March 2022. 
The restrictions on presenting winding-up 
petitions will ease from 31 March 2022. 

2

In another case on property guardian schemes, 
one of the guardians challenged a possession 
order on the basis that the licence agreement 
was a sham arrangement. The court held 
that sham arrangements require common 
intention by the parties; the guardian’s ability to 
demonstrate that her intention was to obtain a 
tenancy was not sufficient. 

4
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In a claim for possession of an agricultural 
tenant, the High Court dismissed the defendants’ 
proprietary estoppel claim and ordered that the 
claimants were entitled to possession of the 
farm; (1) the promises did not relate to property 
owned by the claimants (2) the promises lacked 
the requisite certainty to establish a proprietary 
estoppel and (3) the claimants had not established 
detrimental reliance on the promises. 

9

In a case regarding the recoverability of a 
maintenance contribution as part of a wider 
service charge liability, the Court of Appeal held 
that the landlord’s demand for an increase in the 
maintenance contribution was invalid because it 
was served on the tenant after the expiry of the 
time stipulated in the lease. 

5

The court held that the degree of 
annexation of a boathouse that had been 
installed at Hyde Park was such that the 
structure was permanently fixed to the land. 
Consequently, it could only be removed if 
the contract allowed removal (which in this 
case, it didn’t). 

10

A case about when the benefit of a covenant 
attaches to the land. The Court of Appeal 
held that the covenant in question was not 
enforceable by those seeking to enforce it; 
such a covenant must be taken to protect 
land owned by the original covenantee rather 
than simply be for personal benefit. 

6

The Scottish Court of Session recently 
held that a tenant’s failure to pay VAT on a 
break penalty sum did not make the break 
ineffective because the rules on payment 
of VAT on early termination fees have not 
come into effect yet. 

12

In a dispute over the extent of a landlord’s 
repairing obligations, the court held that it 
was not for it to “fill any resulting gaps by 
importing liability at common law”. In this case, 
the landlord’s repairing obligation only applied 
where the disrepair arose as a result of damage 
by a risk it was obliged to insure against. 

8

In Scotland, the court held that a tenant was in 
breach of a court order to fully re-open the store 
to comply with a ‘keep open’ clause in the lease. 
The court agreed that the ‘half hearted’ manner 
of trading put the tenant in breach as it was only 
doing the “bare minimum”.

11

The High Court dismissed a claim for noise 
nuisance because the aircraft noise complained 
of had been a part of everyday life in that area 
for 70 years. The claimants’ enjoyment of their 
land was impaired by the fact there was loud 
aircraft noise when they purchased it and there 
was nothing they could have done to prevent it. 

7
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What’s on the 
horizon for 2022? 

2 

Temporary restrictions on 
forfeiture and enforcement 
by exercising CRAR – the 
restrictions on enforcement 
of commercial leases by 
forfeiture or exercising CRAR 
which have been in place 
since March 2020 are due to 
end on 25 March 2022. 

3 

Temporary restrictions on 
presenting winding-up petitions 
– we also await for the further 
easing of the restrictions 
on presenting winding-up 
petitions from 31 March 2022. 
The restrictions were eased 
from 1 October 2021 but still 
apply where the debt relates to 
commercial rent arrears incurred 
by tenants or to debts which are 
less than £10,000. 

4 

Fearn and others v Board of 
Trustees of the Tate Gallery 
[2020] EWCA Civ 104 – the 
appeal in this nuisance claim, 
involving overlooking by 
those visiting the Tate Modern 
viewing gallery, was heard by 
the Supreme Court on 7 and 8 
December 2021. We wait to hear 
whether the Supreme Court 
upholds the Court of Appeal’s 
finding that the claimants (the 
owners of a number of leases in 
the overlooked residential block), 
do not have a claim in private 
nuisance against the Tate Gallery.

5 

Bank of New York Mellon 
(International) Ltd v Cine-UK 
Ltd [2021] EWHC 1013 (QB) – 
we track the progress of this 
commercial rent arrears claim 
as it moves to be considered 
by the Court of Appeal on 
22 February 2022. The High 
Court found that the tenants 
remained liable to pay rent 
under their leases during 
a period of forced closure 
resulting from the pandemic.

6 

London Trocadero (2015) LLP v 
Picturehouse Cinemas Limited & Ors 
[2021] EWHC 2591 (Ch) – we also 
await the outcome of the appeal in 
this case involving rent and service 
charge arrears accrued during the 
pandemic. The High Court awarded 
summary judgment to the landlord 
and dismissed the tenant’s defences 
that implied terms into the lease that 
the tenant was not liable to pay rent 
and service charge for periods when 
the premises could not be used. The 
court has granted a stay of execution 
whilst the appeal is progressing. 

1 

Commercial Rent (Coronavirus) Bill 
– we follow the Bill which mandates 
arbitration for the resolution of 
certain arrears that accrued during 
the pandemic. The Bill is intended to 
be passed before the end of March 
2022 when a number of temporary 
restrictions on landlord enforcement 
are due to expire. Our article on the 
Bill is at pages 8-13.

6
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Cornerstone Telecommunications 
Infrastructure Ltd v Compton 
Beauchamp Estates Ltd [2019[ 
EWCA Civ 1755/ Cornerstone 
Telecommunications v Ashloch [2021] 
EWCA Civ 90/ Arqiva Services Ltd v AP 
Wireless II (UK) Ltd [2020] UKUT 195 
(LC) – this trio of telecommunication 
cases will be heard by the Supreme 
Court between 1 and 3 February 
2022. The cases will look in part at the 
“Occupier” test for Code purposes. 

9 

Energy Efficiency (Private Rented 
Property) (England and Wales) 
Regulations 2015 – from 1 April 
2023 landlords will be prohibited 
from continuing to let commercial 
properties in England and Wales which 
have an EPC rating of F or G unless 
an exemption applies. The prohibition 
already applies to the granting of 
new leases of commercial properties 
and the granting of new leases and 
continuing to let residential properties. 

10 

Renting Homes (Wales) Act 
2016 – we will be tracking the 
progress of this Act (which 
represents a significant reform 
to residential tenancies in Wales) 
following the Welsh Government’s 
announcement earlier this 
year confirming that it will be 
implemented in July 2022. 

11 

Guest v Guest [2020] EWCA Civ 387 – 
we await the decision of the Supreme 
Court in this proprietary estoppel 
matter following a hearing  
on 2 December 2021. 

8 

Lazari Properties 2 Ltd v  
New Look Retailers Ltd [2021]  
EWHC 1209 (Ch) – on 1 or 2 March 
2022 the Court of Appeal is due to 
hear the appeal in this case  
involving challenges to New Look’s 
CVA. Recent cases have demonstrated  
some reluctance on the part of 
the Courts to interfere with the 
restructuring efforts of the retail sector.

7
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FOCUSEDON:

Background:

On 9 November 2021 the Government issued a press 
release entitled “New laws and code to resolve remaining 
COVID-19 commercial rent debts”. Later that same 
day the Commercial Rent (Coronavirus) Bill (the “Bill”) 
became available and had its first reading in the Houses 
of Parliament. The new Code of Practice for Commercial 
Property Relationships was also released (the “New Code”) 
which replaces the Code of Practice for Commercial 
Property Relationships originally introduced in June 2020 
(the “2020 Code”).

The Bill aims to establish a mechanism for the resolution 
of certain rent arrears, defined by the Bill as Protected 
Rent Debt (“PRD”), incurred as a result of the pandemic. 
It provides that disputes in relation to PRD should, in the 
absence of the parties reaching a negotiated settlement, 
be referred to an arbitrator who will resolve the matter. At 
the time of writing, the Bill is awaiting its third reading and 
is expected to be passed by the end of March 2022 subject 
to parliamentary approval. 

To take advantage of the scheme, a referral would need to 
be made by the landlord or tenant within 6 months of the 
Bill being passed as an Act of Parliament. There is a power 
under the Bill to extend that period. 

During that 6 month period, the Bill restricts the landlord’s 
ability to take any steps to enforce non-payment of any 
sums that are PRD. There are of course, already certain 
restrictions in place on a landlord’s ability to take certain 
enforcement action in relation to leases. These restrictions 
are due to end in March 2022 (see our summary table 
here. The Bill not only proposes an extension of those 
restrictions, but also aims to put in place a number of new 
restrictions. 

Crucially, however, the restrictions under the Bill will only 
apply where it comes enforcement of PRD and (in most 
cases) will apply during what is defined in the Bill as the 
Moratorium Period. The Moratorium Period starts on the 
day the Act is passed and ends on the last date a reference 
could be made to an arbitrator or the conclusion of any 
arbitration (whichever is later). It is worth noting that 
the Bill makes provision for claims for arrears that were 
commenced via the court process on or after 10 November 
2021 up until the Bill is passed and the enforcement of 
judgments secured during this period. Essentially, if the 
claim (or counterclaim) relates to the rent which will form 
part of the arbitrator’s consideration then it must be stayed 
unless the court is satisfied that the rent is not PRD. A 
landlord can only enforce a judgment for arrears in relation 
to the sums which do not comprise of PRD. 

commercial rent (coronvirus) bill and code of 
practice for commercial property relationships 

Real Estate Dispute Resolution
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What is PRD?

In essence, to satisfy the PRD criteria:

 – the sums must be rental arrears (which includes service charges, insurance 
costs interest and VAT). The tenant cannot argue that sums already paid acquire 
the protection of the Bill; 

 – the sums must be due from a tenant to a landlord under a business tenancy; 

 – the tenancy must have been Adversely Affected by Coronavirus, i.e. the tenant 
was obliged to close the whole or part of its business or premises. Annex A to 
the New Code provides a timeline for mandated closures to businesses during 
the pandemic which will be helpful in assisting landlords and tenants in 
identifying which businesses and premises were Adversely Affected by 
Coronavirus. The restrictions on movement and those requiring people to work 
from home do not, in our view, satisfy the definition of Adversely Affected by 
Coronavirus. As such businesses, such as those operating from offices will, not 
be protected by the Bill; 

 – the arrears must have been incurred during the Protected Period which, in 
every case, will start on 21 March 2020 but the end date will depend upon when 
the business or premises stopped being subject to certain coronavirus closure 
requirement or specific restrictions. As things currently stand the latest end 
date will be 18 July 2021 (England) and 7 August 2021 (Wales). Again the 
timeline for mandated closures to businesses/premises during the pandemic at 
Annex A to the New Code will assist in calculating this period. 

9

Real Estate Dispute Resolution

InF cus



10

Who can be an arbitrator under  
the Bill? 
A list of arbitrators suitable to act in such matters, and 
available to act, will be maintained by approved arbitration 
bodies identified by the secretary of state. The Bill doesn’t 
offer more detail on what qualification or experience the 
arbitrator will need but the New Code suggests that the 
arbitrator will need to be well versed in business finances 
and commercial negotiations.

What can the arbitrator award?
The Arbitrator will be able to award the tenant relief from 
payment in the form of (1) a write off of the whole or part 
of the debt and/or (2) a deferral of payment or allowing 
payment by instalment of whole or part of the debt and/
or (3) a reduction in interest payable. 

What does the arbitration process 
look like? 
The Bill sets out certain steps that the landlord and tenant 
need to take before a referral can be made. This starts 
with the referrer notifying the other party of its intention 
to make the referral and allowing 14 days to respond. If 
a response is received the referrer needs to wait 14 days 
before making a referral. If no response is received the 
referrer may refer the matter after 28 days has passed 
from making the notification. This means that if there is 
an intention to refer a dispute to arbitration, sufficient 
time must be allowed before the 6 month deadline 
expires for the pre-referral timeframes to run their course. 
Note that only landlords and tenants will be able to 
refer the matter to arbitration and not third parties e.g. 
guarantors.

The fee for the referral is not known but may vary 
depending on the value of the claim. Once a referral has 
been made the parties have the opportunity to set out 
their formal proposals with supporting evidence. Either 
party can request a hearing which must be held in public 
unless both parties agree to a private hearing. 

If a hearing is held (and it is anticipated that only one 
will be required) then the arbitrator has 14 days from the 
hearing date to make its award. No timeframe is offered 
for making the award where no hearing is held, only that 
the decision should be released as soon as reasonably 
practical after the final proposal is received or could have 
been made. However, we assume that the expectation is 
that this will be no longer than 14 days. The award will be 
final and binding.

Given the relatively tight timeframes for the various stages 
once the referral has been made, it would be sensible 
for the parties to obtain key relevant evidence before the 
process commences and identify who will be offering a 
witness statement (supported by a statement of truth) if 
required.

If neither party refers the dispute to arbitration within 6 
months of the passing of the Act (or a later date if varied) 
then the sums in dispute will fall outside of the scope 
of the arbitration scheme and the enforcement options 
available to landlords revert to those available outside of 
the scheme. 

A referral cannot be made and an arbitrator cannot be 
appointed where the tenant is subject to either:

 – a CVA relating to any PRD that has been approved 
under s4 of the Insolvency Act 1986; 

 – an IVA which relates to any PRD that has been 
approved under s258 of the Insolvency Act 1986; or 

 – a compromise or arrangement which relates to any 
PRD that has been sanctioned under s899 or 901F of 
the Companies Act 2006. 

Where a matter is referred to arbitration, during the 
relevant period no proposal can be made for either a CVA 
or IVA relating to the whole or part of the debt, nor can a 
compromise or arrangement which relates to the whole 
or part of the debt be made. The relevant period differs 
depending on the award made by the arbitrator as shown 
in the table below. 

The arbitration process incorporates and builds on 
provisions from the existing Arbitration Act 1996 which 
will apply, as modified, including provisions dealing with 
the general duty of the arbitrator and of the parties, 
immunity of the arbitrator, procedural and evidential 
matters, settlement of cases, the effect of an award, 
enforcement of the award and appeals.

Type of Award 

Arbitrator makes an  
award for relief

Arbitrator dismisses  
the claim 

Proceedings are  
abandoned or withdrawn

Relevant Period Expiry 

12 months after the award 

From the day the dismissal  
is made

The day of abandonment/
withdrawal.

10
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What does the arbitration aim to 
achieve? 
Sections 15 and 16 of the Bill set out the principles which 
the arbitrator will apply when reaching its decision. The 
key principle is that the arbitrator should issue an award 
which preserves the viability of the tenant’s business in 
a way that is consistent with preserving the landlord’s 
solvency. Subject to this key principle, the tenant should 
meet its obligations as to payment of the PRD in full 
without delay. 

A tenant faces a potentially difficult balancing act in trying 
on the one hand to persuade an arbitrator that it should 
be entitled to relief because it cannot pay all/any of the 
PRD when at the same time demonstrating that it is 
viable. 

Key relevant evidence may include evidence on the 
parties’ assets and liabilities, financial standing, including 
existing and anticipated credit/debit balance, business 
performance since March 2020, assets, evidence of any 
support received by the other party from the Government 
in response to the pandemic including loans and grants 
and dividend payments to shareholders and evidence of 
any rent paid after the Protected Period. A helpful, non-
exhaustive, list of evidence is offered in the New Code. 

The Bill and New Code suggest that a tenant’s failure 
to pay rent since restrictions eased for its sector may 
indicate that its business is not viable (making a referral to 
the arbitrator liable to be dismissed). As such tenants who 
wish to take advantage of the arbitration process may be 
best advised to pay any arrears which fall due after the 
restrictions lifted. 

The requirement to share such financial and commercial 
information may be enough to deter some from wishing 
to pursue the matter through the arbitration process. 

It is important to note that the award must also be 
published with confidential information excluded unless 
the person to whom it relates notifies the arbitrator that 
it consents to its publication. Parties who are particularly 
sensitive about commercial and financial information may 
be reluctant to agree to a public hearing.

Whether or not a guarantor will be liable to top-up any 
shortfall in the rent due under the lease after the award 
has been given will depend largely on the terms of 
the guarantee itself. Where the guarantor’s obligations 
are limited to the tenant’s liabilities, it is likely that the 
guarantor will not be liable to top-up any shortfall. 
Whereas, if the guarantee operates in similar terms to an 
indemnity then there might be an option to pursue the 
guarantor for those shortfall sums. 

Does the arbitrator have the power 
to award costs?
The arbitrator has the power to make a determination 
as to costs where it comes to their fees and those of the 
arbitration body (although the expectation is that in most 
instances these will be shared equally between the parties). 
The arbitrator does not have the power to make any 
awards in relation to the parties’ fees; the parties must pay 
these themselves and this may promote more frivolous 
claims given there are no adverse cost consequences. This 
is a point on which feedback was received in response to 
a consultation on the draft Bill and many suggest that the 
arbitrator’s powers to award costs should be widened. 

The fee for the referral is not known but may vary 
depending on the value of the claim. This fee is payable in 
advance and may act as a deterrent to some claims being 
commenced, particularly as the party’s own fees are not 
recoverable from the other party. 

12
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What now?
There are a few enforcement options open to landlords, 
particularly where the debt will not fall within the criteria of 
PRD, but landlords will need to wait until the end of March 
for the current restrictions to ease. Landlords intending to 
pursue unprotected rent debt would be wise to include a 
provision in their claim highlighting that the sums do not fall 
within the protection of the proposed Bill.

Until the Bill is passed, the landlord’s ability to draw down 
against a rent deposit for the PRD is not fettered. However, 
if it does so it will not, during the Moratorium Period, be able 
to require the tenant to make good any shortfall in the rent 
deposit held. Further once the Act is passed, the landlord 
will not be able to use the rent deposit to satisfy any unpaid 
rent debt during the Moratorium Period. Unlike other 
restrictions on enforcement during the Moratorium Period, 
the provision governing rent deposits does not distinguish 
between PRD and unprotected rent debt. 

In the meantime, the parties are strongly encouraged in 
the New Code to seek an agreement as to any rent arrears 
disputes, whether the arrears will fall within the criteria of 
PRD or not. 

David Feist
Partner

T: +44 121 232 1330  
M: +44 777 083 3057
davidfeist 
@eversheds-sutherland.com

For further information please contact

Andrew Todd
Partner

T: +44 113 200 4760  
M: +44 734 150 6205
andrewtodd 
@eversheds-sutherland.com
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Remedies Relevant  
Act or SI

Impact of Covid-19 
 on ability to secure remedy

Commercial Rent 
Arrears Recovery 
(CRAR)

 – The Taking Control of 
Goods (Amendment) 
(Coronavirus) 
Regulations 2021

 – Commercial Rent 
(Coronavirus) Bill

Current position: 
Notice given/goods taken control of for the first time on or 
before 23 June 2021: minimum amount outstanding equal to 
457 days’ rent. 
Notice given/ goods taken control of for the first time on or 
after 24 June 2021: minimum amount outstanding equal to 
554 days’ rent. 
Applies until 25 March 2022 (England and Wales) 

Moratorium Period (starts when the Commercial Rent 
(Coronavirus) Bill (the “Bill”) is passed as Act of Parliament and 
ends either 6 months after that date or when any arbitration 
under the Act is concluded – s.23 of the Bill).  
Landlords will not be able to exercise CRAR in relation to 
Protected Rent Debt (“PRD” - s.3 of the Bill) during the 
Moratorium Period (para. 4 Schedule 2). 

Forfeiture  – Coronavirus Act 2020

 – The Business Tenancies 
(Protection from 
Forfeiture: Relevant 
Period) (Coronavirus) 
(England) (No 2) 
Regulations 2021 

 – The Business Tenancies 
(Extension of 
Protection from 
Forfeiture etc.) (Wales) 
(Coronavirus) (No. 3) 
Regulations 2021

 – Commercial Rent 
(Coronavirus) Bill

Current position: 
Moratorium only on termination by forfeiture for arrears of 
rent (widely defined) currently until 25 March 2022 (England 
and Wales). Can forfeit for other breaches. 
NOTE - Landlord also unable to use arrears to make out 
Ground (b) (Persistent delay in paying rent) when opposing a 
new tenancy under Part II Landlord and Tenant Act 1954

Moratorium Period: 
Not available for non-payment of PRD sums during 
Moratorium Period (para. 5&6 Schedule 2).  
NOTE - Landlord also unable to use PRD arrears to make out 
Ground (b) (persistent delay in paying rent) when opposing a 
new tenancy under Part II Landlord and Tenant Act 1954. 

COVID-19 
UPDATE 

Real Estate Dispute Resolution
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Remedies Relevant  
Act or SI

Impact of Covid-19 
 on ability to secure remedy

Court proceedings for 
arrears/ unpaid sums 
(e.g. amount to top up 
rent deposit)

 – Commercial Rent 
(Coronavirus) Bill

Current position:
No legal impact on those sums that are not PRD
claims issued or in existence relating to whole or part to PRD on 
or after 10 November 2021 may be stayed (para. 3 Schedule 2). 
Judgments secured on or from 10 November 2021 cannot be 
enforced to the extent they relate to PRD (para. 3 Schedule 2). 

Moratorium Period:
Landlord cannot commence proceedings for PRD or enforce 
judgment for PRD during Moratorium Period (para.2 Schedule 2). 
Note – Landlords must appropriate any rent received during 
Moratorium Period to pay unprotected rent first unless tenant 
expressly offers payment to pay PRD (paras. 7&8 Schedule 2). 

Statutory demand / 
Winding up

 – Corporate 
Insolvency and 
Governance Act 
2020

 – The Corporate 
Insolvency and 
Governance Act 
2020 (Coronavirus) 
(Extension of the 
Relevant Period) (No 
2) Regulations 2021

 – The Corporate 
Insolvency and 
Governance Act 
2020 (Coronavirus) 
(Amendment of 
Schedule 10) 
Regulations 2021

 – Commercial Rent 
(Coronavirus) Bill

Current position:
Winding up petitions cannot be presented in relation to 
commercial rent arrears which remain unpaid by reason of a 
financial effect of coronavirus.
Winding-up petitions cannot be presented unless certain 
condition are satisfied. These include a requirement that: a) the 
debt is £10,000 or more; b) the creditor has notified the debtor of 
its intention to present a petition and given it 21 days to respond 
with a satisfactory proposals for the payment of the debt. 
Applies between 1 October 2021 and 31 March 2022 and only 
applies to corporate debtors not individuals. 
Bankruptcy orders made on or after 10 November 2021 relating 
to PRD are to be considered void (para. 3 Schedule 3)

Moratorium Period:
Landlord cannot present winding-up petition during 
Moratorium period where debt is PRD.
Landlord cannot present petition for bankruptcy of an individual 
during Moratorium period where debt is PRD.

Notice to sub tenants 
to recover sub rent 
direct

(see above for CRAR) See above for CRAR. Landlord can only serve a valid section 81 
notice on the subtenant requiring the subtenant to pay sub-rent 
directly to the landlord where it is entitled to exercise CRAR 
against its immediate tenant. 

Real Estate Dispute Resolution
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Remedies Relevant  
Act or SI

Impact of Covid-19 
 on ability to secure remedy

Pursue guarantors/ 
former tenants

Commercial Rent 
(Coronavirus) Bill

Current position:
No impact on ability where sums are not PRD. 
Restrictions on pursuing debt claims against tenants for PRD 
on and from 10 November 2021 (see above) apply to claims 
against those who have guaranteed the tenant’s liabilities 
under the business tenancy (i.e. guarantors and former tenants 
under AGAs. 

Moratorium Period 
Restrictions on pursuing debt claims against tenants for PRD 
(see above) apply to claims against those who have guaranteed 
the tenant’s liabilities under the business tenancy (i.e. 
guarantors and former tenants under AGAs)

Rent deposits Commercial Rent 
(Coronavirus) Bill

Current position:
No impact where arrears relate to sums that are not PRD but 
note below re sums withdrawn from rent deposit prior to the 
Moratorium Period which were used to pay PRD.

Moratorium Period:
Landlord cannot use tenancy deposit to pay PRD during 
Moratorium Period nor can it during the Moratorium Period 
require a tenant to top-up a rent deposit where the withdrawn 
sums were to pay PRD. 
Note: PRD definition includes sums required to top-up rent 
deposit following withdrawal to pay sums which would 
otherwise be PRD. 

Real Estate Dispute Resolution
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RENT ARREARS 
AND SMALL DEBTS 
STILL SUBJECT 
TO WINDING-UP 
RESTRICTIONS 
The Corporate Insolvency and Governance Act 2020 (Coronavirus) 
(Amendment of Schedule 10) (No 2) Regulations 2021

Since 1 October 2021 the temporary restrictions on 
presenting winding-up petitions have been replaced by 
new temporary restrictions. 

The original temporary restrictions were introduced by 
Schedule 10 of the Corporate Insolvency and Governance 
Act 2020 (“CIGA”) and were due to be in place until 
30 September 2020. Subsequent extensions enacted 
by secondary legislation saw them extended until 30 
September 2021. The restrictions meant that winding 
up petitions presented between 27 April 2020 and 30 
September 2021 could only succeed if it could be shown 
that COVID had not had a financial effect on the debtor 
or that the winding-up ground would have applied even if 
COVID had not had an effect on the company.

The Corporate Insolvency and Governance Act 2020 
(Coronavirus) (Amendment of Schedule 10) (No 2) 
Regulations 2021 take effect until 31 March 2022. As the 
name suggests, they replace the original Schedule 10 in 
CIGA with a new form of wording. 

For landlords and tenants, the key point to note is that 
creditor landlords are still unable to present a petition 
where the debt relates to commercial rent which remains 
unpaid by reason of the financial effect of COVID. The 
restriction also applies to any other payment due under a 
relevant business tenancy.

The new regime also means that before a winding-up 
petition can be presented certain conditions must be 
satisfied. One of these conditions requires a creditor 
to have approached the debtor in advance seeking 
proposals for payment and giving 21 days to respond with 
satisfactory proposals for the payment of the debt (this 
can be waived or varied with court permission). Creditors 
will further not be able to petition in relation to small debts 
(under £10,000).
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Key points

– the temporary restrictions give tenants more 
breathing space to attempt to reach a negotiated 
settlement or alternative arrangements with their 
landlords in relation to the rent arrears. This is in 
line with the approach encouraged under the 
Commercial Rent (Coronavirus) Bill 

– a key point to note is that the temporary 
restrictions in CIGA only apply to corporate 
debtors and not individuals

For further information please contact

Damian Hyndman
Partner

T: +44 113 200 4073  
M: +44 788 423 6208
damianhyndman 
@eversheds-sutherland.com
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SPECTRE OF 
RENT ARREARS 
LOOMS LARGE
London Trocadero (2015) LLP v Picturehouse Cinemas Ltd 
and others [2021] EWHC 2591 (Ch)

The claim related to leases of a cinema at the Trocadero 
Centre in London. The Court rejected the tenant’s 
argument that terms should be implied into its leases 
suspending payment of rent and service charges when 
use of the premises (as a cinema in this case) was illegal 
or the attendance would be far lower than the parties 
expected when the leases commenced. The Court also 
refused to accept the tenant’s argument that there was 
partial failure of consideration. 

The tenant argued that its payments under the leases 
were for the use of the premises as a cinema, and 
therefore no payment obligation could arise where the 
premises could not be used as a cinema. The court 
found that the suggested implied terms did not meet 
the ‘business efficacy test’ or the ‘obviousness test’ 
necessary to imply terms into a contract. The court also 
decided that the suggested implied terms were actually 
inconsistent with the terms of the leases.

The Court further rejected the tenant’s ‘failure of basis’ 
defence. It found that use of the premises under the  
leases was not “fundamental to the basis” that the parties 
entered into the leases. In short, the expectation that  
the premises would be used as a cinema was  
insufficient to displace the entitlement to  
rent. The court also determined that  
the leases addressed the risk and  
the risk fell upon the tenant. 

20
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Key points

– this case affirms the trend of the lower instance courts 
rejecting tenant’s pandemic period rent arrears 
defences. Whilst it pre-dates the Commercial Rent 
(Coronavirus) Bill this case remains relevant and useful 
guidance to the court’s approach for any claim for 
arrears that will not fall within the arbitration process 

– many landlords have insurance policies to cover loss of 
rent caused by denial of access, lockdowns, or 
notifiable disease. Insurers are refusing to pay out, and 
the legislation is expected to clarify whether landlords 
can claim on policies for loss of rents

– the tenants have been given permission to appeal and 
we await the outcome (see our comments in the 
Horizon Scanning section here. 

For further information please contact

Andrew Todd
Partner

T: +44 113 200 4760  
M: +44 734 150 6205
andrewtodd 
@eversheds-sutherland.com
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LAWBITES
Supreme Court clarification on 
the “right to manage” scheme

FirstPort Property Services Limited v Settlers Court RTM Company and 
others UKSC 2020/0066 Upper Tribunal (Lands Chamber) [2022] UKSC 1

The Supreme Court has released judgment in this 
case where it unanimously allowed FirstPort’s appeal, 
overturning the decision in the well-established Gala Unity 
case (of 2013). 

The appeal concerned the extent and scope of the ‘right 
to manage’ granted by the Commonhold and Leasehold 
Reform Act 2002 which allows groups of long leasehold 
tenants to manage their own blocks of residential flats via 
companies of which the tenants are members. The ‘right 
to manage’ company (the “RTM Company”) takes over 
management either from the landlord, or from a third party 
granted the management role under the leases. 

This appeal dealt with the following question – if the 
block of flats in question form part of a wider estate, 
including facilities to which the leaseholders and others 
have shared access such as residents’ parking, grassed 
areas (‘Shared Estate Facilities’), does the Act confer on the 
RTM Company any management rights in relation to those 
Shared Estate Facilities?

The Supreme Court decided that was not the case. The 
proper construction of the legislation does not provide 
rights to manage in relation to anything other than (1) 
the block of flats in question, and (2) facilities that are 
exclusively for the leaseholders of those flats.

The RTM Company had argued that a ‘sensible agreement’ 
should be reached between a RTM Company and an estate 
management company about how the management of the 
Shared Estate Facilities would be carried out and the costs 
split. However the legislation did not set out a mechanism 
for such an agreement (which could in principle require 
agreement between many and changing parties), nor 
did it provide for an application to court to resolve non-
agreement. That was a problem in this case and more 
widely with the case law as it previously stood. 
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Key points

– the question of where the boundary lies between the 
management role of the RTM Company and an estate 
management company in relation to management of 
Shared Estate Facilities can often be the cause of 
confusion and contention. This case offers helpful 
clarification on this point and also makes the extent of 
the estate management company’s right to recover 
costs from leaseholders more robust

– in reaching its conclusion the Supreme Court ruled that 
the 2013 Court of Appeal decision of Gala Unity was 
wrongly decided, had created practical problems, and 
was contrary to the intention of statute

– the Supreme Court acknowledged that there may be 
estates currently being managed on the basis of the 
Gala Unity decision, although offered no guidance as 
to what should happen to those arrangements

Alison Jones
Senior Associate 

T: +44 121 232 1161
alisonjones 
@eversheds-sutherland.com 

For further information please contact
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PROPERTY 
GUARDIAN 
SCHEMES TESTED
Global 100 Ltd v Maria Levela [2021] EWCA Civ 1835

A possession order, that ended occupation of former 
nursing accommodation under a property guardianship 
arrangement (an evolving area of law), has been 
reinstated on the basis that the lower court was wrong to 
have found that the threshold for defending a claim for 
possession under CPR 55.8 was a “relatively low one”.

The freeholder, NHS, had contracted with GGM, which 
was associated with Global 100 Ltd (‘Global’) for the 
provision of property guardian services. Property 
Guardian schemes offer property owners a means of 
securing premises and minimising business rates liability 
whilst the premises are empty.

GGM granted a licence to Global which included an 
interest in the property sufficient to bring a claim for 
possession against an individual occupant (a ‘guardian’), 
and the guardians entered into ‘licences’ with Global 
which specified that the guardians would have no 
exclusive right to use any part of the property. 

When the NHS needed the premises back, Global served 
termination notices on the guardians and then issued 
possession proceedings against them when they refused 
to leave.

One area of dispute was whether the guardians had 
been granted exclusive possession, which would give the 
occupants much stronger rights to remain. The guardians 
also argued that the “licences” were shams. 

At first instance a possession order was granted on the 
basis that there were no substantial grounds on which the 
claim could be defended. That decision was overturned 
on appeal with the court declaring that the threshold for 
defending a claim under CPR 55.8 (which allows the court 
to decide the case at the first hearing) was low. Unless the 
points pleaded by the defence were unarguable, then the 
case should not be summarily decided. 

The Court of Appeal allowed the appeal finding that the 
test under CPR 55.8 was the same as that for summary 
judgment. As such the real question was whether the 
guardian had shown a real prospect of defending the 
claim. On the facts, it found that she had not. The 
arrangements were not tenancies, crucially the guardians 
had no exclusive rights to occupy any parts of the 
property. 

Further, the arrangement was not a sham. There was 
nothing to indicate that the legal rights and obligations 
that were actually created were different from those which 
the parties intended to create. 
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Key points

– labelling a document a ‘licence’ doesn’t override any 
suggestion of a tenancy. However, ensuring that the 
arrangement does not offer the occupier exclusive 
possession, should offer the property owner some 
certainty that no tenancy rights have been granted

– sham arrangements require common intention by the 
parties. The guardian’s ability to demonstrate that her 
intention was to obtain a tenancy rather than a licence 
was not enough and it was essential to also 
demonstrate that the other party shared that intention. 

Alison Jones
Senior Associate 

T: +44 121 232 1161
alisonjones 
@eversheds-sutherland.com 

For further information please contact
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RECOVERY OF 
SERVICE CHARGE 
LIABILITY- WHEN 
IS TIME OF THE 
ESSENCE? 
Kensquare Ltd v Boakye [2021] EWCA Civ 1725 

The Court of Appeal reversed the Upper Tribunal’s decision 
in this case regarding the recoverability of a maintenance 
contribution as part of a wider service charge liability. It 
held that the landlord’s demand for an increase in the 
maintenance contribution was invalid because it was 
served on the tenant after the expiry of the time stipulated 
in the lease. 

Pursuant to clause 4(2)(x) of the Lease, Ms Boakye 
covenanted to pay a maintenance contribution twice 
yearly on 1 April and 1 October. The interim charge was 
£360 per annum. The landlord had the ability to revise 
and adjust the maintenance contribution for a particular 
financial year by serving notice on the lessee not less than 
one month prior to the commencement of the financial 
year to which the increase applies. Notice was not 
required for any contribution up to £360 per financial year. 

On 15 August 2019, the landlord sent a letter to Ms Boakye 
requesting payment of £2,103 for each half year for three 
periods; 1 April to 30 September 2018, 1 October 2018 
to 31 March 2019 and 1 April to 30 September 2019. It 
was not disputed that this letter had not been sent “not 
less than one month prior to the commencement of that 
financial year”. The issue between the parties was whether 
time was of the essence for the purposes of clause 4(2)
(x). The Court of Appeal held that it was, that the notice 
dated 15 August 2019 was ineffective and that Ms Boakye’s 
interim charge for 2018-2019 and 2019-2020 remained at 
£360 per annum. The court reached this conclusion as: 

 – the lease provided that the notice must be served not 
less than one month prior to the commencement of 
that financial year; 

 – the clause allowed the landlord to revise the 
maintenance contribution .. “as it shall deem necessary 
in light of expenditure reasonably anticipated for that 
year”. Clearly expenditure can’t be anticipated once the 
financial year is over; 

 – payments of the maintenance contribution were to be 
made “by equal half yearly payments in advance” on 1 
April and 1 October. That timetable could only be met if 
the notice was served prior to the commencement of 
the financial year; 

 – the lease was silent as to what happens if the notice is 
served after the financial year has started;

 – having to provide one months’ notice of the first 
payment and then 7 months’ notice of the second 
payment clearly allows the tenant time to budget for 
the year and the tenant is unlikely to have forfeit this 
advantage; 

 – taking the parties to have intended the lease to operate 
in the way its terms specify on their face is consistent 
with the desirability of tenants being “able to work out 
for themselves whether a sum is due to be paid by 
reading the lease”. 
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The landlord also claimed £8,213 in respect of legal 
costs incurred in tribunal proceedings where it served a 
section 146 notice on Ms Boakye (as a precursor to forfeit 
the lease) in respect of her failure to pay the interim 
service charges for 2011-2017. In the lease, the tenant 
had covenanted to pay “all costs charges and expenses 
(including Solicitors’ costs and Surveyors’ fees) incurred 
by the Lessor for the purpose of or incidental to the 
preparation and service of a Notice under Section 146 of 
the Law of Property Act 1925”. The court found that this 
wording was wide enough to include the costs of the 
2017 tribunal proceedings; the landlord had to issue these 
proceedings in order to serve the s146 notice. 

However, the court held that the landlord’s litigation costs 
in the current proceedings were not recoverable under 
the lease as a service charge. The service charge clauses 
were focused on management services and the court 
should not “bring within the general words of a service 
charge clause anything which does not clearly belong 
there”. The natural meaning of the clause did not extend 
to litigation costs. 

Key points

– the interpretation and construction of lease 
clauses is going to be a question of fact in 
each case. The reported cases are of course 
extremely helpful in assisting interpretation 
but you should not assume that the same 
conclusions will be reached

– where time is of the essence, strict 
compliance with the timescales specified in 
the lease is required. 

Natalie Moustache
Associate

T: +44 121 232 1252
nataliemoustache 
@eversheds-sutherland.com

For further information please contact
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ANNEXATION TO 
BENEFITING LAND
Bath Rugby Ltd v Greenwood [2021] EWCA Civ 1927

For a restrictive covenant to bind successors to 
the original owner of the burdened land and to be 
enforceable by successors to the original covenantee, the 
covenant must fulfil several criteria. The most relevant of 
those for this judgment, is that such a covenant must be 
taken to protect land owned by the original covenantee 
rather than simply be for personal benefit.

In a judgment handed down on 21 December 2021, 
the Court of Appeal overturned the judgment at first 
instance and instead held that the covenant in question 
was not enforceable by those seeking to enforce it. The 
relevant wording in the 1922 conveyance, expressed to 
be by the original purchaser for itself and its successors, 
was that nothing should be thereafter “erected, placed, 
built or done” on the land “which may be or grow to 
be a nuisance, annoyance or disturbance or otherwise 
prejudicially affect the adjoining premises or the 
neighbourhood”. In the judgment there was much 
discussion of what was meant by “neighbourhood”: 

“The concept of a neighbourhood is therefore a perfectly 
adequate and understandable concept to use for the 
purpose of describing a breach of covenant by causing 
a nuisance or annoyance. But it is not a conveyancing 
expression. “Neighbourhood” does not refer to any 
particular properties at all. It refers to a local area. It is a 
singularly inapt expression to use to identify properties 
to which the benefit of a covenant is intended to be 
annexed.”

This is despite the fact that there was discussion of other 
case law using similarly vague expressions - such as “[the 
vendors’] lands adjoining or near”, “the Vendor’s adjoining 
and neighbouring land”, “the adjoining property of the 
vendor” “such parts of the [vendor’s land at X] as shall for 
the time being remain unsold”, “the [vendor] company’s 
estate at X”, “the Vendor’s X Estate using that term in its 
broad and popular sense”. The critical difference the 
Court of Appeal found was that these phrases, which 
were successful to annex the benefit to land, all actually 
referred to land, rather than just the concept of a 
neighbourhood.

28
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Key points

– the Court of Appeal’s opinion was obviously 
good news for the developer in this instance but 
the judgment does show the very fine 
interpretation that is needed of any covenant 
wording before coming to a conclusion as to 
enforceability or otherwise

– the case illustrates that when imposing fresh 
restrictive covenants it is perhaps better to rely 
on plans rather than descriptive words, or to 
consider contractual restrictive covenants made 
to run by way of deed of covenant and restriction 
on title as an alternative

For further information please contact

David Feist
Partner

T: +44 121 232 1330  
M: +44 777 083 3057
davidfeist 
@eversheds-sutherland.com
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AIRCRAFT NOISE 
- PART OF THE 
ENVIRONMENT 
OR NUISANCE?
Arthur Jones and Rhian Jones v Ministry of Defence [2021] EWHC 2276 (QB)

Last year the High Court dismissed a claim for nuisance 
and breach of Articles 1 and 8 of the Human Rights Act 
1998, based largely on the fact that the aircraft noise 
complained of had been a part of everyday life in the 
“bucolic tranquillity” of that part of Anglesey for 70 years. 

In 2003 the claimants, Mr and Mrs Jones purchased land 
known as Parc Cefni near RAF Mona Airfields with the 
intention of developing it into a holiday and leisure park. 
They obtained planning permission for change of use and 
whilst they worked on the leisure park plan they let some 
of the buildings for commercial use, including a nursery. 

Mr and Mrs Jones claimed that, since 2007, an increase in 
the noise created by aircrafts at RAF Mona constituted an 
actionable nuisance affecting the reasonable enjoyment 
of their land and further that their rights under Articles 1 
and 8 of the Human Rights Act 1998 have been infringed.

The High Court agreed that the noise of the aircraft flying 
over Parc Cefni was disruptive and interfered with the 
current use and enjoyment of the land. However, the 
claimants had known of this noise when they purchased 
the land and had, in fact, introduced to Parc Cefni 
activities that were sensitive to the noise created by the 
aircraft. Evidence presented during the trial demonstrated 
that the noise had not materially increased and that the 
Ministry of Defence as defendant had taken all reasonable 

steps to minimise the noise at Parc Cefni. Further, there 
was a public interest in training fast jet pilots (one of the 
main purposes of the airfield) for the defence of the realm 
and allied nations. These factors, together with the fact 
that the noise of aircrafts using RAF Mona has been part 
of the environment for 70 years, led the court to conclude 
that there was no nuisance and the claim based on the 
Human Rights Act was also dismissed. 

Locality is taken into consideration when establishing a 
nuisance. In this case the noise complained of formed 
part of the locality and had not interfered with the use 
of the land up to this point. Therefore, Article 8, the right 
to respect for private and family life, was not infringed. 
Any disturbance or interference caused to the claimants 
by the aircraft noise was in accordance with the law and 
necessary in the interests of national security. 

Article 1 (Every natural or legal person is entitled to the 
peaceful enjoyment of his possession) was also not 
infringed. The claimants bought land subject to constant 
loud noise from overflying aircraft. The enjoyment of their 
land was therefore impaired by the fact there was loud 
aircraft noise and there was nothing they could have done 
to prevent it; the “possession” they acquired was the land 
whose use was already limited. 
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Key points

– where land is acquired in the full knowledge of an 
existing nuisance, a claimant will have to 
demonstrate a substantial increase in the frequency, 
or in this case, the volume of that nuisance, in order 
for a claim to be successful

Hollie Lewis
Paralegal

T: +44 29 2047 7613 
hollielewis 
@eversheds-sutherland.com

For further information please contact
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COURT REFUSES 
TO “FILL GAPS” IN 
LEASE’S REPAIRING 
AND INSURING 
OBLIGATIONS
Stonecrest Marble Ltd v Shepherds Bush Housing Association Ltd 
[2021] EWHC 2621 (Ch)

Shepherds Bush Housing Associated (“SBHS”) was the 
landlord of a building in London which comprised of 
residential flats above a ground floor commercial property. 
The commercial property was let to Stonecrest.

In the summer of 2017 Stonecrest complained of water 
ingress to its property which was causing damage to 
the premises. Experts acting for SBHS and Stonecrest 
determined that the water ingress was caused by the 
accumulation of debris in a drainage gutter in the 
residential parts. 

Stonecrest claimed against SBHS for breaches of the 
covenant of quiet enjoyment an alleged implied covenant 
of quiet possession and in the tort of nuisance. It also 
claimed that the lease entitled it to a rent suspension whilst 
the damage was ongoing.

The court, however, decided that SBHS was not liable under 
the terms of the lease. 

The lease required SBHS to repair and maintain roads, paths 
and parking areas on the common parts but contained 
no general obligation to repair the retained parts. SBHS’ 
repairing obligation only applied where the disrepair arose 
as a result of damage by a risk it was obliged to insure 
against. SBHS was obliged to insure against Inured Risks (as 
defined) but the obligation was subject to any exclusions/ 
limitations/ excesses/ conditions the insurer imposed. 
One such exclusion was in relation to damage caused by 
or consisting of “Gradual deterioration or wear and tear”. 
As such the lease already contained provisions covering 
repair and insurance and it was not for the court to “fill any 
resulting gaps by importing liability at common law”.

32
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Key points

– before entering into a lease it is important to 
ensure that there are no “gaps” as to where 
repairing obligations sit – a tenant should 
ensure that a landlord has express repairing 
obligations in relation to their retained parts if 
that is what it requires

Anna Bevan-Jones
Principal Associate

T: +44 29 2047 7229  
M: +44 750 097 7021
annabevan-jones 
@eversheds-sutherland.com

For further information please contact
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BARLEY, BALES AND 
BROKEN PROMISES - 
WHEN PROPRIETARY 
ESTOPPEL WILL  
NOT HELP
Earl of Plymouth and others v Rees and another [2021] EWHC 3180 (Ch)

This case serves as a helpful reminder of the limitations of 
the doctrine of proprietary estoppel. 

Jenkin and Phillip Rees (father and son) had farmed 
Maesllech Farm for over 50 years under agricultural 
tenancies protected by the Agricultural Holdings Act 
1986 (“the AHA 1986”). Their landlord, the claimants, 
obtained planning permissions for a major residential 
development on the farm and other land. On the basis of 
the permissions, notices to quit were served on Jenkin 
Rees pursuant to Schedule 3 Part 1 of the AHA 1986. 
Those notices had been challenged by the Reeses, and 
ultimately upheld as valid at arbitration and on appeal. 
Following this the claimants issued a claim for possession 
of Maesllech Farm and the Reeses filed a defence and 
counterclaim based on the doctrine of proprietary 
estoppel. 

The defence and counterclaim relied on a series of 
promises from the claimants that they would not seek 
possession of the farm without giving fair compensation 
– enough for the Reeses to carry on farming elsewhere 
– or that they would make a greenfield site on the 
claimants’ estate available to the Reeses. The amount of 
compensation due under the AHA 1986 is £45,000. The 
claimants had previously offered £500,000, which was 
rejected on the advice of a land agent, with the Reeses 
thinking the offer marked the beginning of a negotiation. 

The High Court dismissed the proprietary estoppel claim 
and defence and ordered that the claimants were entitled 
to possession of the farm. It was accepted that no property 
had ever been identified in the promises made to the 
Reeses. The court therefore found that the promises 
did not relate to property owned by the claimants and, 
consequently, the proprietary estoppel claim failed. 

In any event, the judge found the promises made between 
the parties, in circumstances where both were assisted 
by land agents, were uncertain. No monetary figure or 
formula for calculating one was promised, instead a 
promise to negotiate with a view to agreeing a sum was 
made. Accordingly, the judge concluded that even if the 
promises had related to identified property, they lacked the 
requisite certainty to establish a proprietary estoppel. 

Further, even if the counterclaim had not failed for the 
above reasons, the court found that the Reeses had 
not sufficiently acted to their detriment in reliance on 
the promises (detrimental reliance being another key 
ingredient of most types of estoppel, including proprietary 
estoppel). The Reeses were already obliged by the tenancy 
agreements to farm in a good manner, and, on the 
question of passing up other opportunities, Philip Rees 
candidly explained that he did not know any different way 
to farming. 
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Key points

– this case serves as a reminder of the essential 
constituents of proprietary estoppel and the 
limitations, as established in authority, of the doctrine. 
Crucially, a promise of financial security will not 
engage the doctrine, nor will nebulous promises 
relating to unspecified property

– additionally, the judge’s obiter comments indicate that 
even in the context of agricultural disputes (where 
proprietary estoppel is frequently and successfully 
relied upon), promises must be sufficiently certain in 
order to support an estoppel, at least where parties are 
in receipt of professional advice

– the application of the doctrine in a commercial context 
is likely to be even narrower. A well-advised 
commercial party will therefore ensure any promise of 
an interest in property is documented in accordance 
with the necessary formalities, rather than relying on 
the limited doctrine of proprietary estoppel to uphold 
the promise

Barney Gush 
Associate

T: +44 20 7919 4638
barneygush 
@eversheds-sutherland.com

For further information please contact
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PROTECTING 
A HYDE PARK 
FIXTURE
Royal Parks Ltd v Bluebird Boats Ltd [2021] EWHC 2278 (TCC)

Last year the High Court found in favour of Royal Parks 
Ltd in a dispute over the ownership of a boathouse and 
jetties (“the Boathouse”) located by the Serpentine in 
Hyde Park.

Bluebird had built the Boathouse in 2007/8 to replace 
existing structures as part of an agreement with the 
Crown. That agreement allowed it to occupy those 
structures and adjacent land for 10 years. When that 
period came to an end Bluebird argued that it had the 
right to dismantle and remove the Boathouse. 

Royal Parks Limited, which was incorporated partly for 
the purpose of management of the Park on behalf of the 
Crown as owner of the park, successfully argued at court 
that the Boathouse was part of the land and could not be 
removed. 

The key issues for the High Court’s consideration 
included (1) the composition of the Boathouse (2) 
whether the Boathouse had become part of the land or 
whether it was only a chattel (3) whether the Contract 
precluded Bluebird from removing the Boathouse, and 
(4) whether the Royal Parks was estopped from denying 
Bluebird’s ownership of “that much of the Boathouse that 
can be removed from the land”.

The High Court concluded that the Boathouse comprised 
both the superstructure and substructure of the building 
and was built to be permanent and immobile. Removal 
of the superstructure would result in substantial 
destruction of its components, such that any re-use 
elsewhere would be the salvage of parts and not the 
reinstatement of the whole Boathouse. The degree of 
annexation is such that the structure is permanently fixed 
to the land. Consequently, despite the fact that parts of 

the superstructure of the Boathouse could, to a certain 
extent, have been removed and re-used, the Boathouse 
was found to be part of the land such that it could only 
be removed if the contract allowed Bluebird to remove it, 
which was not the case.

The High Court further rejected Bluebird’s estoppel 
arguments. There was no evidence of any express or 
implied encouragement by Royal Parks which would lead 
Bluebird to believe that it would retain ownership of the 
Boathouse. There was also no evidence that Bluebird was 
under a mistaken belief as to ownership of the Boathouse 
and such belief was communicated to the Royal Parks. 
Finally, there was no detrimental reliance by the Bluebird 
on any belief as to ownership of the Boathouse and any 
such reliance was unreasonable.
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Key points

– crucial to this finding was not only the nature of the 
structure but also its purpose, being a permanent 
improvement of this part of land next to the Serpentine 

– the question of whether an item is a chattel or a fixture 
is an important one. This is particularly the case where 
it comes to landlords and tenants and those parties’ 
rights and obligations at lease expiry. Where a lease is 
terminated by exercising a break option conditional 
upon a tenant giving vacant possession of a premises 
the failure to remove a chattel could jeopardise the 
exercise of such a break option

Hollie Lewis
Paralegal

T: +44 29 2047 7613 
hollielewis 
@eversheds-sutherland.com

For further information please contact
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VAT AND BREAK 
PAYMENTS … THE 
STORY CONTINUES
Ventgrove Ltd v Kuehne + Nagel Limited [202] CSOH 129

The Scottish Court of Session recently considered 
whether a tenant’s failure to pay VAT on a break penalty 
sum meant that it had failed to exercise a break option 
and terminate its lease.

The break option in the lease allowed the tenant, Kuehne 
+ Nagel Limited, to terminate the tenancy on 3 January 
2022 provided that, amongst other things, the tenant 
had paid the landlord, Ventgrove Ltd, £112,500 “together 
with any VAT properly due thereon” as a condition for 
terminating the lease. This sum had to have been paid on, 
or before, 3 April 2021.

When the tenant paid £112,500 but no VAT the landlord 
(who had opted to tax in relation to the property) argued 
that the tenant had failed to validly exercise the break 
option as it hadn’t paid enough. The tenant disagreed and 
the landlord asked the court to decide the question.

The court considered HMRC’s guidance, in particular Brief 
12 (2020) (the “Brief”) which was released in September 
2020 and associated guidance. The case turned on 
whether any VAT was properly due on the sum of 
£112,500 in the light of the wording in the lease, the Brief 
and associated HMRC guidance. 

The Court agreed with the tenant and held that no VAT 
was payable as the policy reflected in the Brief, which 
relates to the application of VAT on early termination fees 
and compensation payments, had not yet taken effect. 

38
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Key points

– the Brief was originally intended to take immediate 
effect such that from that point VAT would be payable 
on break payments. However, in January 2021, 
following feedback from a number of interested 
parties, HMRC issued an update that the Brief would 
apply from a future date. Until that date businesses 
were advised that they could either continue to treat 
such payments as further consideration for the 
contracted supply or go back to treating them as 
outside the scope of VAT, if that is how they treated 
them before the Brief was issued

– until HMRC issue its final guidance and any revised 
brief on this issue we cannot know for certain what 
effect it will have on early termination fees and 
compensation payments, and in particular whether it is 
intended that the change of approach will apply 
retrospectively

– we understand that the most recent draft guidance 
indicates that HMRC do not believe dilapidation 
payments will attract VAT

– interestingly the court distinguished break payments 
payable under break options from the payments made 
in the Vodafone Portugal – Comunicações Pessoais SA 
v Autoridade Tributária e Aduaneira and MEO Serviços 
de Comunicações e Multimédia SA v Autoridade 
Tributária e Aduaneira (the cases which appear to have 
triggered in part the change of approach reflected in 
the Brief) as they involved payments made for 
termination before the expiry of a minimum term 
whereas the break option is triggered after a minimum 
contract period 

For further information please contact

Damian Hyndman
Partner

T: +44 113 200 4073  
M: +44 788 423 6208
damianhyndman 
@eversheds-sutherland.com

Heidi Archibald
Principal Associate

T: +44 131 476 8373 
heidiarchibald 
@eversheds-sutherland.com
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HALF-HEARTED 
TRADING IS NOT 
‘KEEPING OPEN’
Sapphire 16 S.AR.L. (formerly known as Orion IV European 16 S.A.R.L.) 
v Marks & Spencer plc [2021] CSOH 103

A M&S lease contained a ‘keep open’ clause obliging it 
to trade. During the first lockdown in March 2020 it sold 
only essential food items and the doors leading into East 
Kilbride shopping centre were locked. Restrictions then 
eased but trading further reduced to 1 shelving unit selling 
biscuits and juice. In July 2020 the landlord obtained 
an interim order that M&S must fully re-open to comply 
with the ‘keep open’ clause. The store was converted to 

an outlet store with fewer staff and selling limited stock at 
reduced prices. Doors to the shopping centre remained 
closed. The landlord alleged M&S were in breach of the 
order and in contempt of court. The court agreed the “half 
hearted” manner of trading put M&S in breach, as it was 
doing the “bare minimum”, but while it needed to do more 
it was not in contempt of court. 
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Key points

– ‘keep open’ clauses in Scotland are enforced by the 
Courts, so changes in trading should be considered 
in light of any ‘keep open’ obligations

– enforcement of a ‘keep open’ obligation is generally 
the primary remedy if premises are not trading 

– the court considered a number of factors –doors to 
the shopping centre were closed, the whole unit was 
not open, windows were blacked out etc. In 
considering compliance the court will look at what is 
being done in the premises, not just whether the 
door is open 

Heidi Archibald
Principal Associate

T: +44 131 476 8373
heidiarchibald 
@eversheds-sutherland.com

For further information please contact
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Collingwood and others v 
Carillon House Eastbourne Ltd 
[2021] UKUT 246 (LC)

Residential leaseholders successfully appealed a service 
charge in the sum of £36,517.61 on finding that their 
landlord had failed to follow the strict processes set out in 
the Landlord and Tenant Act 1985 and the Service Charges 
(Consultation Requirements) (England) Regulations 2003 
(the “Regulations”).

The appeal court decided that there is no room for 
interpreting the clear and strict wording of the legislation 
in any flexible way and as such the landlord could only 
recover the statutory limit of £250 each which applies 
where requirements are not complied with.

Finally, the appeal court ruled that the managing agent was 
not entitled to recover the cost of running the landlord 
as a limited company from the tenants – in this case the 
costs of filling annual return and accounts at Companies 
House – and as such also set aside an order for the 
payment of those costs.

SNAPSHOTS

Alison Jones
Senior Associate 

T: +44 121 232 1161
alisonjones 
@eversheds-sutherland.com 

For further information please contact
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Anna Bevan-Jones
Principal Associate

T: +44 29 2047 7229  
M: +44 750 097 7021
annabevan-jones 
@eversheds-sutherland.com

For further information please contact

The Building Safety Bill and the 
Leasehold Reform (Ground Rent) Bill

VAT liability on dilapidations- HMRC 
Brief 12 (2020)

The Building Safety Bill represents a complete overhaul of 
the building regulatory regime. Introduced as a result of 
the tragic events at Grenfell, the aim of the Building Safety 
Bill is to ensure the safety of residents in high rise buildings 
and to ensure consistency in building standards. The Bill 
will give residents a greater say in the management of their 
building and increases the amount of time that a resident 
has to claim compensation for sub-standard construction 
work, from 6 years to 15 years. The Bill will apply to all 
properties built up to 15 years prior to the legislation 
coming into force. This Bill is its early stages, currently in 
the Report Stage of the House of Commons. 

The Leasehold Reform (Ground Rent) Bill will reduce 
ground rent in certain residential long leases (where 
there is a term granted of more than 21 years) to a 
peppercorn for new leaseholders, effectively meaning 
there is no ground rent. However, the Bill will not apply 
retrospectively; it will only apply to new leases granted 
after the legislation comes into force. The Bill has already 
been passed in the House of Lords and is back in the 
House of Commons. 

In September 2020 HM Revenue & Customs indicated 
a change of approach to the VAT treatment of 
compensation and termination payments by issuing Brief 
12 (2020). Due to the fairly widely drawn wording of the 
policy paper it was unclear whether, as a result of this Brief, 
dilapidation payments would fall within the scope of VAT. 
Such payments were historically regarded as outside the 
scope of VAT, being purely compensatory payments.

After various industry representations on the Brief, HMRC 
confirmed that it was reconsidering a number of its 
elements including the dilapidation question and whether 
the change of approach was to have retrospective effect.

The most recent draft replacement guidance indicates 
that HMRC’s policy is not to treat dilapidation payments 
as further consideration for the supply of a lease, and 
therefore dilapidation payments are not subject to VAT. 

We await the final guidance to know for certain but it 
will be a comfort for both landlords and tenants to have 
greater certainty on the issue. 

Natalie Moustache
Associate

T: +44 121 232 1252
nataliemoustache 
@eversheds-sutherland.com

For further information please contact

Real Estate Dispute Resolution

43

InF cus

mailto:annabevan-jones%20%40eversheds-sutherland.com?subject=
mailto:annabevan-jones%20%40eversheds-sutherland.com?subject=
mailto:nataliemoustache%20%40eversheds-sutherland.com?subject=
mailto:nataliemoustache%20%40eversheds-sutherland.com?subject=


44

MOTION 
PICTURES 

The Edinburgh team coordinated, obtained and 
provided urgent initial advice over a weekend for 
a key client on civil remedies and procedure for 
protests applicable to 12 European jurisdictions, 
with follow up work thereafter required in 5 different 
jurisdictions. 

The Birmingham team have been advising 
institutional landlords and corporate occupiers 
regarding pandemic rent arrears in anticipation of the 
Commercial Rent (Coronavirus) Bill being enacted in 
March 2022. The sums in dispute exceed £50million. 

The Manchester team has been acting for an 
international property developer in relation to a claim 
over a disputed right of access to a development site. 
The dispute settled shortly before trial permitting a 
significant housing development to proceed.

Our Cardiff office has been acting on a business 
critical access dispute to our transport sector client’s 
manufacturing facility. The multiparty dispute has 
the potential to interrupt component delivery and 
finished product transportation.

Our Leeds office has been acting for an international 
power management company in a High Court 
forfeiture claim arising out of a breach of alienation 
covenants and non-payment of (pre-pandemic) rent. 
The matter involves a counterclaim for damages 
in respect of an alleged breach of statutory duties 
under the Landlord and Tenant Act 1988, relating to 
a proposed sub-letting of part. The claim is worth in 
excess of £1m and is lined up for a remote mediation 
in January 2022 followed by an imminent High Court 
Trial, in the absence of an out-of-Court settlement. 

Leeds have also been supporting a client in its 
response to the threatened use of enforcement 
powers by the Equality & Human Rights Commission 
following an alleged claim of unlawful discrimination 
in the provision of goods, services and facilities. 
We guided the client in its response and strategy 
successfully avoiding any enforcement action being 
taken. 
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Partner
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Partner
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Partner
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Partner
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This briefing is correct at January 2022. It 
is intended as general guidance and is not 
a substitute for detailed advice in specific 
circumstances.

Data protection: Your information will be held by 
Eversheds Sutherland LLP (“Eversheds Sutherland”), in 
accordance with the Data Protection Act 1998, and added 
to our marketing databases. It may be used for internal 
statistical analysis, to fulfil any requests from you for 
further information and services and, unless you have 
asked us not to, to contact you about other services or 
events offered by Eversheds Sutherland or our associated 
offices. We may pass your details to our associated offices 
(some of which are outside the EEA), but we will only allow 
their use for the purposes mentioned above. We may also 
transfer your details to any successor to our business (or 
a relevant part of it). An up to date list of our associated 
offices and their locations can be found on our website at 
eversheds-sutherland.com. This privacy statement applies 
to all information that we hold about you.

If you do not want your information to be used in this  
way or your information is incorrect, please call:
+44 121 232 1000 and we will assist you with your queries.

InFocus covers cases heard in, and relevant to, the 
jurisdiction of England & Wales unless otherwise stated.
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