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3. whether a break notice was validly served on a partnership
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5. a trio of cases on the operation of service charge regimes
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Court rules against NHS
‘rabbit warren’
Riverside Park Ltd v NHS Property Services Ltd [2016] EWHC 1313 (Ch)
Failure to remove demountable partitions
means no vacant possession given.

The High Court agreed. Relevant to the
decision was that the partitions:

The High Court has held that NHS’ failure to
remove demountable partitioning rendered a
break notice ineffective.

1.

Riverside granted to NHS a ten-year lease
with a break option on its fifth anniversary.
NHS was required to give six months’ notice
in a prescribed form and to give vacant
possession to Riverside on or before the
break date to exercise the break validly. The
premises were open plan when the lease was
granted but NHS then installed a number of
partitions and other items (under a licence for
alterations) which were not removed before
the break date.
Riverside claimed that the partitions were
chattels and the break was ineffective as,
by their remaining in the premises, vacant
possession was not given.

 ere standard demountable partitions w
not fixed to the structure but held in place
by screw fixings affixed to the raised floor
and suspended ceiling (the existence of
electrical installations within the partitions
did not alter this view)

2. t heir configuration was unique to NHS
(creating a “rabbit warren” effect),
was generally not what other tenants
looked for and did not afford a lasting
improvement to the premises
3. p
 revented or interfered with Riverside’s
right of possession (reiterating the test
laid down in NYK Logistics Ltd v Ibrend
Estates BV)
The court commented that if it was wrong
and the partitions were tenant fixtures
then the outcome would be the same. The
question was what “premises” were to be
vacated? By the court’s interpretation, the
licence for alterations required NHS to have
removed the partitions. It was therefore
the premises without the alterations which
needed to have been vacated.
It should be noted that an application to
appeal this decision has been made.
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Key points:
–

–

tenants needing to comply with a vacant
possession obligation should take a
cautious approach – if in any doubt as
to whether there is an entitlement to
leave something behind, seek advice.
Alterations can complicate the position.
It may assist if you are able to secure
the landlord’s agreement in advance as
to what is required to fulfil the vacant
possession requirement
although fact specific, guidance was
given on whether other items left at the
premises frustrated vacant possession.
The court concluded that:
–

despite earlier cases finding kitchen
units to be fixtures, in this instance
they were chattels. Equally, floor
coverings, window blinds and water
stand pipes within a large meeting
room were chattels as they could all
be easily removed without injury to
the premises

For more information, please contact:
Kath Cook
Partner
T: +44 29 2047 7165
kathryncook@eversheds.com
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–

–

notwithstanding the above point,
in this instance if these items were
the only ones left behind (i.e. no
partitioning) vacant possession was
likely to have been given

–

failing to return key fobs which
could be centrally deactivated in the
particular circumstances of the case
or to deactivate an alarm system did
not frustrate vacant possession

the fact that Riverside did not produce
specific evidence that it could not let
the premises to anybody else did not
mean that it had failed to establish
that its enjoyment of the premises had
been compromised

Eversheds InFocus
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Break notices: limited partnership
causes unlimited problems
Vanquish Properties (UK) Ltd Partnership v Brook Street
(UK) Ltd [2016] EWHC 1508 (Ch)
Break notice invalid when served by limited
partnership rather than its general partner.
Unlike a limited company or a limited liability
partnership (LLP), a limited partnership cannot
hold property in its own name as it is not a
separate legal entity. In that respect, a limited
partnership is similar to a “normal” partnership,
although the distinction lies in the fact that the
partners of a limited partnership are split into
two groups: general partners, who have full
liability for the limited partnership’s obligations
and limited partners, who have limited liability
and no management authority.

Because of the legal status of a limited
partnership, the court found that the
overriding lease was granted only to the
general partner. Limited partnerships and
partnerships cannot hold land in their own
name and therefore, they must hold property
in the name of their individual partners. The
four limited partners were not mentioned
on the overriding lease and the correct legal
owner was therefore the general partner
and not the limited partnership. The general
partner alone was accordingly Brook Street’s
landlord and the notices were invalid, as they
were not served by the correct entity.

Vanquish, a developer, was a limited
partnership under the Limited Partnerships
Act 1907 with one general partner and four
limited partners. It was granted an overriding
lease by the City Corporation in the name of
the limited partnership, “acting by” its general
partner. There was no mention of the four
limited partners.

Vanquish argued that the notices should
be saved by the Mannai case’s “reasonable
recipient” principle, but the court thought that
there was no legitimate reason why Brook
Street would know the notices should have
come from the general partner. The notices
failed the strict requirement that they should
be served by the competent landlord.

Vanquish’s solicitors served a break notice
and a s.25 notice upon the sitting tenant,
Brook Street, on the ground that it wanted
possession for redevelopment purposes. The
notices were served in the name of the limited
partnership alone.

6

Eversheds InFocus

Key points:
–

be cautious when serving notice on
behalf of partnerships as they are not
legal entities in their own right and
cannot hold land in their own name. If
in doubt, serve several notices without
prejudice to the others

–

if there are more than four partners, the
first four named partners will hold the
property on trust for all of them

–

Mannai cannot save notices where
there is an error in a fundamental
condition of service

For more information, please contact:
Richard New
Partner
T: +44 1223 22 4239
richardnew@eversheds.com
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Let there be light!
Ottercroft Ltd v Scandia Care LTD & Anor [2016] EWCA Civ 867
Injunction upheld where developer
interferes with rights to light.
The Court of Appeal unanimously upheld an
injunction against a developer and its director,
which required it to remove a staircase that
interfered with Ottercroft’s right to light.
Interestingly, this was despite findings that the
staircase only infringed Ottercroft’s right to
light to a minor extent.
The developer (Scandia) and Ottercroft owned
neighbouring properties. Scandia started work
replacing a wooden staircase with a metal
one as part of a café and residential flats
development. The staircase serviced a fire
escape for the residential flats.
Ottercroft took some initial legal action and
in response Scandia gave undertakings not
to interfere with Ottercroft’s light. Despite
these undertakings, the work proceeded and
did interfere – at times when it was known
Ottercroft’s property was vacant and without
informing Ottercroft.
At the County Court hearing, Scandia
conceded that its work did impact Ottercroft’s
light. It asked that the court award damages
in lieu of an injunction as the impact to
Ottercroft was valued at £886 whereas the
cost to Scandia of removing and relocating
the staircase was in the region of £6,000.
In deciding to grant an injunction, a crucial
factor was the developer’s conduct.
Upholding the decision the Court of Appeal
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said that the judge was entitled to take
conduct into account in reaching its decision.
Further, despite the fairly minor impact on
Ottercroft’s light there was an admission that
there was an infringement and, crucially, that
the staircase could be moved, albeit at a cost.
Since the 2014 Supreme Court decision in
Coventry v Lawrence developers have been
expecting to see less mandatory injunctions in
this sort of case. In Lawrence, the President of
the Supreme Court suggested that injunctions
have been granted in rights of light and similar
cases too readily in recent years and damages
in lieu of an injunction should often be
awarded instead. In that sense, the decision in
Ottercroft may seem harsh.
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Key points:
–

–

the importance placed on the parties’
conduct is clear. The developer’s
unreasonable behaviour was critical, so
it would be wrong to say the decision is
inconsistent with the more recent move
away from injunctions

For more information, please contact:
David Feist
Partner
T: +44 121 232 1330
davidfeist@eversheds.com

developers need to behave reasonably,
communicate well and record the steps
taken as these may sway the court
when it applies its judicial discretion as
to whether to award damages instead of
an injunction
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New lease of life for renewal incentives
Britel Fund Trustees Limited v B&Q Plc (2016) (unreported)
Section 34 rent discounted to take into
account open market rent free incentive.
The landlord, Britel, and tenant B&Q had
agreed all terms other than rent and interim
rent in unopposed lease renewal proceedings.
The hearing focused on the valuation impact
of a mutual rolling break exercisable anytime
from June 2018 and a three-month rent
free fitting out period, when carrying out the
statutory exercise imposed on it by s.34 of the
Landlord and Tenant Act 1954.
On the first issue, Britel required a break
option as they intended to redevelop and
it was likely that they would operate it fairly
early on. A headline figure was reached by
taking a mid-point between the experts’
positions. A discount was then applied to take
account of the break option. The significant
compensation sum payable to B&Q, if Britel
exercised the break option, was relevant
in calculating the discount rate. There was
nothing particularly surprising about that
decision, although commentators seem to
think it is of some consequence. Ultimately,
it will be for the court to decide the valuation
impact of a short term or term certain, where
there are break options.
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The more interesting point related to the
second issue. The decisions of the earlier
Max Mara and HMV cases gave conflicting
first instance views on the treatment of
incentives in a lease renewal under the 1954
Act procedure. The first decided that the rent
free period for fitting out should be ignored,
as the tenant had already received that benefit
on original lease grant. The second said
the opposite.
The court in this case decided that, where a
rent free period would be required in the open
market (which includes the period for fitting
out and any pure, market incentive), the s.34
rent, which the court has to decide, should
be discounted by applying the entire rent free
period over the term of the lease.
This decision is also consistent with
another recent County Court case, Odey
AM Group Ltd v Telford Properties Ltd. It
seems the courts are finally reaching a more
settled position on this issue than was the
case previously.
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Key points:
–

all inducements should be netted back
when considering the appropriate rent
for a lease renewal to reflect the fact that
the incoming tenant is paying rent from
day one with no market or fitting out
incentives for taking the lease

–

the position is not the same as usual rent
review clauses, which direct the valuer
to arrive at the reviewed rent after the
expiry of any rent-free period or other
inducement for fitting out but before any
pure inducement

–

a tenant’s surveyor should properly
interrogate the comparable letting
evidence when negotiating lease renewal
rents, to make sure that the rental figures
being justified are not propped up by
rent-free fitting out periods or incentives.
In other words, a sitting tenant on renewal
may be entitled to the same deal as a
tenant on an entirely new letting when it
comes to rent-free fitting out periods

For more information, please contact:
Will Densham
Partner
T: +44 20 7919 0582
willdensham@eversheds.com
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A tricky trio of service charge decisions
– Leaseholders of Foundling Court and others v The Mayor of the
London Borough of Camden and others [2016] UKUT 366 (LC)
– 23 Dollis Avenue Limited v Vejdani [2016] UKUT 365
– Sinclair Gardens Investments v Avon Estates (London) Limited
[2016] UKUT 317
Superior landlord must consult, no
consultation for on-account demand and
no recovery of legal costs through service
charge.
Unlike commercial service charge, residential
service charge is regulated by statute.
Managing, administering and recovering it
from tenants therefore has plenty of pitfalls
which landlords can fall into. Many real estate
developments (both new and established)
may be predominantly commercial but
contain a residential element.
Even if not a core area for them, landlords and
their managing agents from across the sector
need to understand and follow the rules to
avoid irrecoverable repair, maintenance and
management costs and efficiently deal with
tenant challenges. Residential service charge
disputes that become litigious are dealt
with by the First Tier Tribunal (FTT) of the
Lands Chamber. If decisions of the FTT are
appealed they go to the Upper Tribunal (UT)
to be reviewed.

The foundation stone of the regulation is that
all costs charged and the standard of work
undertaken must be reasonable, with the
correct and transparent statutory procedures
for notifying and collecting the charges be
followed. Two of the regulated areas which
can be battlegrounds are:
–	the requirement for landlords to go
through a statutory consultation process
with tenants before carrying out works
that will cost more than £250 per tenant
–	the recoverability of legal costs via the
service charge
Here are three recent cases to bear in mind:

13
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Foundling Court

23 Dollis Avenue

In this case the UT clarified an issue which
has been a grey area for some time. The
UT held that the consultation requirements
apply to superior landlords. In other words, a
superior landlord who carries out repair and
maintenance work to a residential block on its
development and wants to recover the costs
from its immediate tenant, must still consult
with individual sub-tenants before carrying
out the works. This typically involves providing
details of the works, the quotes obtained for
them and inviting comments or observations.

The UT found that a landlord does not have
to follow the consultation process before
it collects on account payments for future
works (although the on account payments
must still be reasonable). It is quite common
for service charge provisions to allow for the
collection of money on account of future
works. The Tribunal was also sympathetic to
the landlord because he had tried to get the
tenants to engage in the issue of getting the
works done and why they were necessary
but they had shown no interest until they
launched a challenge.

Key points:
Key points:
–

on many property developments, a head
tenant will just “pass down” the repair
costs to the individual homeowners and
head landlords will only want to deal
with the head tenant. This case makes
it clear if a head landlord is carrying
out the works they must undertake the
consultation. There is no “hassle free” way
of proceeding

–

landlords need to leave plenty of time to
follow the procedure before engaging
contractors, particularly on larger
residential schemes where they may need
to deal with hundreds of tenants or a
tenant’s association

–

a rush to get works done quickly may
result in irrecoverable costs
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–

this case confirms that a landlord can
collect charges on account, based on
an estimate, and then go through the
consultation exercise afterwards

–

in this case although the decision
to collect monies on account was
reasonable, the amounts demanded were
still reduced because the sums were
based on an estimate for works which
were not originally proposed
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Sinclair Gardens
The landlord, Sinclair, was denied the ability to
recover legal costs from its tenant under the
service charge clause in the lease. The costs
had been incurred against the tenant, Avon,
in legal proceedings in the FTT. This case
actually turned on a contractual interpretation
point, namely that the wording in the lease
referring to solicitor’s costs did not extend to
costs in proceedings, just costs of managing
the estate. It is quite common for landlords to
include provisions in leases for legal costs in
suing a tenant or enforcing covenants to be
recoverable via the service charge, so wary
tenants will look to limit legal cost recovery
if possible when entering into a lease to
avoid giving the landlord another avenue for
recovery, even if they have lost in the Tribunal.

For more information, please contact:
David Feist
Partner
T: +44 121 232 1330
davidfeist@eversheds.com

Key points:
–

even where service charge provisions
in residential leases allow for recovery
of costs of proceedings, the FTT has
power under section 20C (if the tenant
specifically applies) to deny the landlord
that contractual right because it’s seen as
potentially unfair

–

applications under 20C should be made
as soon as possible, the best time is at the
start of proceedings. The tribunal is more
likely to make an order where it appears
the landlord may have been unreasonable
or refused to reply to correspondence,
therefore making proceedings inevitable

15

Eversheds InFocus

The death knell for Article 8 defences
McDonald (by her litigation friend Duncan J McDonald) –v- McDonald
& Oths [2016] UKSC 28
Article 8 of the ECHR not engaged when
possession proceedings brought by private
landlords.
The Supreme Court has held that Article
8 of the European Convention on Human
Rights – right to respect for private and family
life, home and correspondence – cannot
be invoked where a tenant of a private
landlord seeks to resist a properly sought
possession order, following service of notice
under section 21(4) of the Housing Act 1988
(“the Act”).
McDonald was a tenant under an Assured
Shorthold Tenancy of a property owned by
her parents. Her parents defaulted on the
mortgage repayments and the mortgagee
appointed receivers. The receivers served
notice under section 21(4) of the Act,
terminating McDonald’s tenancy. Following
expiry of the notice, possession proceedings
were issued and the County Court made
an order for possession. That decision was
upheld by the Court of Appeal.
McDonald appealed to the Supreme Court,
which considered whether, when faced
with a claim for possession by a private
landlord, a court was required to consider the
proportionality of interference with a tenant’s
Article 8 rights. If a court was, could section
21(4) of the Act be construed as complying
with that requirement?
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The appeal was dismissed. Having thoroughly
reviewed relevant legislation in England and
Wales and European case law, the court found
that there was no clear and consistent line of
authority holding that:
–	Article 8 was engaged in possession cases
involving private landlords
–	in legislating in the way that it had,
Parliament had already carried out a
balancing exercise between the Article 1
(peaceful enjoyment of possessions) rights
of the landlord and the Article 8 rights of
the tenant - it was not for the court to
hold otherwise.
Whilst the Supreme Court carefully contained
its judgment to private landowners seeking
possession under the procedure in section 21
of the Act, the case has wider implications for
private property claims.
For example, in relation to private property
claims, it is established that Articles 10
(freedom of expression) and 11 (freedom of
peaceful assembly) can be engaged where
possession of private property is sought
against trespassers using the land for protest.
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However, it has also been made clear that it
is extremely difficult for such rights to prevail
against the will of the landowner, unless there
is no other means by which the protestors
can express their views, which is rarely (if ever)
the case.
McDonald has therefore settled the question
of Article 8 engagement in relation to
possession claims by private landlords,
although we have yet to see authority beyond
the High Court on its engagement in relation
to trespass. On that specific point, the law
remains unsettled. Furthermore, although
there are signs that the Supreme Court is
uncomfortable with previous decisions,
there is logic in the argument that it is
inconsistent to accept that Articles 10 and 11
can be engaged in possession actions against
trespassers but not, at least in principle,
Article 8.

Key points:
–

with this decision, the Supreme Court
has signalled the death knell for Article
8 defences against private landlords in
possession proceedings

–

this decision is of particular interest to
private landlords, who will welcome the
clear message from the Supreme Court
that it is not open to tenants of private
landlords to raise Article 8 as a defence
to a claim for possession

–

in relation to other private property
claims the law remains unsettled and
in order to minimise the risks involved
therefore, landowners should take
swift action to recover their land from
trespassers before the suggestion that
it could have become their “home” can
even arise

For more information, please contact:
Julie Dilcock
Principal Associate
T: +44 29 2047 7223
juliedilcock@eversheds.com
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Farmer fights off land grab
Roger Moore (by his Litigation Friend Pamela Moore) v Stephen Moore
(1) and Till Valley Contracting Limited (2) [2016] EWHC 2202 (Ch)
Father stopped from going back on his
promises to give farm to son.
This case concerns a family dispute over a
son’s entitlement to his father’s interest in a
farm and business. The son brought the claim
on the basis that he had been promised the
business would pass to him and had relied
upon those promises to his detriment.
Proprietary estoppel is an equitable remedy
which will operate to prevent the legal owner
of property from asserting their strict legal
rights when it would be inequitable to do so.
There are three elements required:
–	a representation or assurance
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–	an act of detrimental reliance
–	an unconscionable denial of the
claimant’s right
Courts have been required to adopt a
rigorous analytical approach to the process
of establishing the existence of proprietary
estoppel. The remedy must then be
proportionate to the detriment suffered.
In this case, the family’s farm was run as a
partnership. The son had worked on the farm
from an early age and had been promised
that the farm and farming assets would be his
one day. The son took over the running of the
business due to the father’s declining mental
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health. The relationship between the family
members subsequently deteriorated and the
plans for the farm’s future were challenged as
being unfair.
The court found that the son had established
his case. It was clear that his father had made
promises that the son would inherit the farm
and business. The son had relied upon those
promises devoting his entire working life to
the business, which he believed he would
inherit. That commitment had precluded the
son from pursuing (perhaps more lucrative)
alternatives. Finally, the court found it would
be unconscionable for the son not to receive
his father’s share of the farm and business.

Key points:
–

proprietary estoppel provides another
means by which a person may become
entitled to a right despite the absence
of express intention and formalities. It
can provide for the informal creation of
interests in land

–

all proprietary estoppel claims are fact
sensitive. The case does not contain
new law but serves as a useful reminder
of the ingredients required for a claim
based on proprietary estoppel

–

courts will take a cautious approach
to ensure that the relief is appropriate
and proportionate. In this case this
was satisfied by the court “mirroring as
closely as possible the arrangements
which would have been obtained had
the dispute not arisen”

For more information, please contact:
Damian Hyndman
Partner
T: +44 113 200 4073
damianhyndman@eversheds.com
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No pie in the sky
Francia Properties Ltd v Aristou (unreported) 3 & 4 August 2016
Landlord entitled to develop new flat on roof
space despite conflict with management
functions of a “Right to Manage” company.
Despite strong objections a freeholder
landlord, Francia, recently secured a
declaration from the court confirming its
entitlement to develop a new flat on the roof
space of its property in London.
The declaration was opposed by all
leaseholders of the building as well as the
Right to Manage (“RTM”) company set up
in accordance with the Commonhold and
Leasehold Reform Act 2002 (“2002 Act”). With
little authority on how courts should approach
such conflicts between a landlord and a RTM
company, this case may prove interesting to
many landlords and developers.
The roof was part of Francia’s retained part
and there was nothing in the lease to oust
the landlord’s general right to develop it.
The roof also, however, formed part of the
building for which the RTM company had
management functions. RTM’s obligations
also included keeping the roof in good repair.
Whilst the works were ongoing the existing
roof would be removed and protection
installed until a new higher roof was in place.
As such the RTM company claimed that the
proposal would unlawfully interfere with its
management functions and the court had
to decide whether the RTM company’s right
trumped the landlord’s or vice versa.
The court resolved the conflict by ruling
that the landlord was permitted to carry out
the development works provided it took all
reasonable steps to minimise the disturbance
to the management function of the RTM
both during and after the works. There was

little evidence that the 2002 Act intended to
compromise the landlord’s property rights,
particularly given the absence of compensation.
The fact that the works may alter the RTM
company’s responsibilities by creating a larger
building was not an absolute bar, although
relevant, to the reasonableness exercise to be
carried out by the landlord.
In addition to the above, the court decided
that the development did not breach the quiet
enjoyment covenant given to the leaseholders
of the top floor flat by restricting sunlight to
their terrace. The test was whether it caused the
premises to become unfit or substantially less
fit for the purpose for which they were let. The
terrace’s purpose was to give light and fresh air
and not only for the enjoyment of sunshine. In
any event, little sunlight was enjoyed by that
area and the further restriction caused by the
development would be minimal.
Key points:
–

welcome clarity on how to approach
the competing rights of landlords and
RTM companies, but potentially not
the end of the matter as permission
to appeal to the Court of Appeal was
given. If appealed the Court of Appeal
may offer further guidance on resolving
such conflicts

For more information, please contact:
Sara Dolley
Senior Associate
T: +44 29 2047 7413
saradolley@eversheds.com
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Hunch pays off for Notre Dame
ZVI Construction Co LLC v University of Notre Dame (USA) in England
[2016] EWHC 1924 (TCC)
Party submitted to expert determination by
conduct and now bound by decision.
The courts have provided a recent
summary of the principles that apply to the
enforcement of a decision of an independent
expert appointed by parties under a contract.
TJAC Waterloo LLC (TJAC) had agreed to
sell a property at Conway Hall in London to
the University of Notre Dame. The sale was
conditional upon building works being carried
out to the property. ZVI Construction would
carry out the construction works and was
made a party to the development contract.
There was also a separate duty of care
agreement between ZVI and Notre Dame.
The development contract provided that
disputes between the parties would be
referred to an independent expert whose
decision would be final and binding.
Confusingly, the development contract
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also contained an arbitration provision in
respect of disputes about the meaning or
interpretation of the development contract.
The arbitrator had to be a solicitor or
a barrister.
Notre Dame alleged that the work carried
out by ZVI was defective and triggered the
expert determination. The independent expert
decided that TJAC and ZVI were liable for
the bulk of the defective work. Notre Dame
became worried about the ability of TJAC and
ZVI to pay the potential sum due, ($9,000,000)
as compensation for the defective work, so
obtained a judgment from a court in the USA
freezing the assets of ZVI and TJAC.
In the USA proceedings ZVI argued, for the
very first time, they were a mere nominal
party to the development contract and that
any claim against ZVI should be through the
English courts (not expert determination)
under a specific clause under the duty of care
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agreement. ZVI then tried to persuade the
independent expert in London that he had no
jurisdiction to make the determination he had
made about the defective works.
ZVI then issued a court application in the
English courts arguing that the independent
expert did not have jurisdiction to decide the
defects dispute and also sought an injunction
preventing Notre Dame from enforcing the
independent expert’s determination.
The court decided that the issue as to whether
the independent expert had jurisdiction to
determine the defects dispute actually fell
into the arbitration clause. However, the
court decided that ZVI had “submitted” to the
independent expert determination and had
participated “without reservation.” Therefore,
the decision of the independent expert was
final and binding. Notre Dame could then
pursue the protection they had put in place
in the USA having frozen the assets of ZVI
and TJAC in reliance upon the independent
expert determination.

Key points:
–

expert determination is final and binding
with no appeal. This case confirms the
growing trend of commercial parties
to try and find cheaper, quicker, but
potentially less formal ways of dispute
resolution rather than the courts
or arbitration

–

if a party participates in an
expert determination without
reservation then it is stuck with any
unfavourable decision

–

an independent expert’s decision can
be enforced in a number of creative
ways, including freezing of assets of the
losing party

For more information, please contact:
Andrew Todd
Partner
T: +44 113 200 4760
andrewtodd@eversheds.com
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Landlord told to beat it over carpet claims
South Essex Partnership University NHS Foundation Trust v Laindon
Holdings Limited [2016] EWCA Civ 377
Replacement of carpets owned by landlord
not a breach of repairing or alteration
covenant.

Accordingly, the tenant was entitled to
replace the carpets and had not breached the
alterations covenant by doing so.

The landlord carried out substantial works,
paid for by the tenant, including the
installation of tiled carpeting. Prior to expiry,
the tenant informed the landlord that it would
replace the carpets and the landlord did not
object. The landlord subsequently claimed
that the new strip carpet was installed in
breach of the repairing covenant.

The replacement carpet was not in disrepair
and therefore there was no breach of the
repairing obligation. Further, the landlord
failed to avail itself of the right to require
the removal of the new carpet before the
termination of the lease.

On appeal, the court had to decide between
two potentially competing clauses: (1) the
tenant’s unqualified right to make internal
non-structural alterations without landlord’s
consent and (2) the tenant’s obligation to
repair landlord fixtures.

–

where a landlord wants a tenant to reinstate alterations, often a tenant needs
to be given notice to reinstate before
lease expiry

–

this case also provides further guidance
on what works may qualify as tenant
alterations

The tenant argued that the carpet was
a tenant fixture since it had paid for its
installation or, alternatively, if a landlord’s
fixture, its replacement was a permitted
alteration. The court held that the carpets
were landlord fixtures, regardless of the
fact that they were laid at the tenant’s cost.
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Key points:

For more information, please contact:
Rob Holloway
Senior Associate
T: :+44 121 232 1223
robholloway@eversheds.com
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Paying the price for failing to repair
Trustees of the Tonsley 2 Trust v Scottish Enterprise [2016]
CSOH 138 (Scotland)
Landlord is awarded payment based on
cost of repair even where it will not carry
out works.
The Outer House of the Court of Session
recently found that a landlord was entitled to
payment for the cost of repairs at the end of
a lease, even though they did not intend to
carry out the works.

Regarding certification, the form of certificate
depends on the commercial or legal context.
Unless the lease provides otherwise, the
certificate need not be in any particular form,
or be final and conclusive.
Key points:
–

it is, of course, important to note that
this is a Scottish case, with a separate
legal system to that of England and
Wales. That said, it provides a good
argument that if a lease clearly provides
that a landlord is entitled to payment for
the cost of repairs without carrying out
the works, the landlord ought to be able
to claim this sum

–

where certification of a sum is
needed, there is no general form or
finality required. If the lease sets out
requirements, however, they must be
complied with

The lease gave the landlord the option of
requiring the tenant either to carry out the
repairs or pay “the sum certified by the
landlord as being equal to the cost of carrying
out such work.” The landlord claimed a sum.
The tenant admitted they had failed to
maintain the premises but claimed that
the landlord’s construction of the lease
was wrong. The tenant also claimed that
the landlord had not properly certified the
sum due.
The court’s opinion in favour of the landlord
was based on a recent series of cases,
culminating in @SIPP Pension Trustees v
Insight Travel Services 2016 SLT 131. Following
@SIPP, the court found the landlord’s
construction was the ordinary and natural
meaning. The tenant’s alternative construction
was not possible.

For more information, please contact:
Heidi Archibald
Principal Associate
T: +44 131 476 8373
heidiarchibald@eversheds.com
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Food for thought for Airbnbtype landlords
Iveta Nemcova v Fairfield Rents LTD [2016] UKUT 303 (LC)
AirBnB type short term lets breach covenant
to use as private residence.
Where the tenant under a long lease
covenanted to use the property as a “private
residence/dwelling”, the granting of a series of
short-term lettings was found to be a breach
of those obligations.
The tenant, Iveta Nemcova, paid Council tax
and utility bills but recently only occupied the
property for 75% of the year due to feeling
intimidated by her neighbours. The flat had
however been occupied for approximately 90
days in total over the last year on seven shortterm lettings.
The lease was found to have no restrictions
on underletting, assigning or parting with
possession of the whole of the flat and the
obligation to use as a (rather than “the”)
private residence meant that it did not need
to be Nemcova’s only or main home. It
could also remain a private residence if it was
occupied by Nemcova, her tenant or a friend
allowed to live rent free.
However, the court found that the covenant
did require that there should be a connection
between the occupier and the residence
such that the occupier would think of it
as his or her residence. The duration of
occupation was material and there must
be a degree of permanence going beyond
being there for a weekend or a few nights in
a week. Occupation for a matter of days was
too transient.
The Upper Tribunal held that the granting
of these short-term lettings was therefore
26

a breach of the user covenant. If the lease
in question contains forfeiture provisions
this could be the prelude to the landlord
obtaining possession via forfeiture of the
lease in accordance with section 168(4) of
the Commonhold and Leasehold Reform Act
2002 if it so wished.
Key points:
–

those letting on Airbnb-style platforms
will want to check the terms of their
leases to ensure that they are not
likewise potentially in breach. It is not
only the provisions relating to the
rights to underlet or those prohibiting
business use which are relevant. The
same applies to any lender’s term which
may be broken as a consequence of
such breaches

–

emphasis was made in the judgment to
the need to construe the relevant words
used in their particular, fact-specific
context. In that respect, although it
also found for the landlord, the Upper
Tribunal commented that it felt that the
First Tier Tribunal had given too much
weight to the decisions referred to it
rather than to the context of the lease
in question

For more information, please contact:
Anna Bevan-Jones
Principal Associate PSL
T: +44 29 2047 7229
annabevan-jones@eversheds.com

Eversheds InFocus

27

Eversheds InFocus

The good, the bad and the unreasonable
No.1 West India Quay (Residential) Ltd v East Tower Apartments Ltd
(2016) [2016] EWHC 2438 (Ch)
Landlord unreasonable to withhold consent
despite reasonableness of two of the three
grounds of refusal.
This case concerned long underleases of
three residential apartments. The tenant
sought a declaration that the landlord had
unreasonably delayed its consent to assign
the lease of one and had unreasonably
withheld its consent to assign the other two.
In relation to the first apartment, an initial
application for consent was sent to an
address notified by the landlord for service of
applications, rather than to its registered office
as required by the lease. A second application
was sent to the registered office over 30 days
after the first request. The landlord granted
consent 47 days after first “application” and 14
days after the second.
In relation to the other two apartments, the
reasons given by the landlord for the refusal of
consent were that the tenant had:
–

refused to provide bank references for
the prospective assignees

–

challenged the landlord’s request for
prior inspection by a surveyor, at a cost
of £350 plus VAT

–

refused to give an undertaking in respect
of the landlord’s fees of £1,250 plus VAT

The judge found in favour of the tenant and
the landlord appealed. On appeal, it was
held that:
28

1.

Apartment 1:

–	a formal request in accordance with
the Landlord and Tenant Act 1988 had
not been made by the tenant until its
second request (served at the landlord’s
registered office). Granting consent 14
days after a formal request was within a
reasonable time
2. Apartments 2 and 3:
–	a bank reference would have been simple
and inexpensive to provide and could not
be regarded as an onerous requirement
–	it was not unreasonable for the landlord
to instruct a surveyor at a cost of £350
plus VAT to check whether repairing
and alterations covenants had been
complied with
–	the requirement for consent was not to be
treated by the landlord as an opportunity
to charge a fee unrelated to the costs of
the routine enquiries/tasks. The judge had
been entitled to conclude that a fee of
£1,250 plus VAT was unreasonable
–	the landlord’s success on the first two
issues was not enough to render the
refusal of consent reasonable, as there
was no reason to conclude that the
landlord would have modified its position
on fees if the tenant had in fact provided
bank references and paid for inspection.
Correspondence showed that it would
still have insisted on an undertaking for an
unreasonable sum of £1,250 plus VAT
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Key points:
–

–

landlords need to exercise caution
when imposing conditions upon a
tenant. The general rule is that if a
landlord has a “good” reason and a
“bad” reason to withhold consent,
refusal will be reasonable as long as the
good is sufficient and the bad does not
vitiate the good. Here, the landlord’s
success on its good reasons for refusal
- the bank reference and inspection
issues - was not sufficient to render
its overall decision to refuse consent
as reasonable. The bad reason vitiated
the good

For more information, please contact:
David McGuirk
Partner
T: +44 161 831 8572
davidmcguirk@eversheds.com

the decision also highlights the
importance of observing the service
of notice provisions in the lease and
the 1988 Act and acts as a reminder
that time will not start to run on the
landlord’s statutory obligations until it
has been properly served
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Riot claims quelled
The Mayor’s Office For Policing and Crime (Appellant) v Mitsui Sumitomo
Insurance Co (Europe) Ltd and others (Respondents) [2016] UKSC 18
No compensation for consequential losses
can be obtained under the Riot (Damages)
Act 1886.
During the London riots in 2011, a gang
of youths broke into the Sony Distribution
Warehouse in Enfield, looting and throwing
petrol bombs. The incident completely
destroyed both the warehouse and
its contents.
Sony and its landlord claimed on their
insurance, so the insurers made a claim under
the Riot (Damages) Act 1886 (“RDA 1886”).
The Act provides that: “Where a…building in
a police area has been injured or destroyed,
or the property therein has been injured,
stolen, or destroyed, by any persons riotously
and tumultuously assembled together, such
compensation … shall be paid for out of the
police fund of the area.”
Compensation was claimed for:
1.

damage to the building

2. damage to the contents
3. business interruption
4. loss of rent
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The issue before the Supreme Court was
whether compensation for consequential
losses (in this case, damages under points 3
and 4) can be obtained under the RDA 1886.
The Supreme Court unanimously held that
it cannot.
A linguistic analysis of the wording in the RDA
1886 did not provide a clear cut answer, so
the judges looked to previous legislation in
coming to their conclusion that the statutory
compensation is confined to physical damage
to property.
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Key points:
–

–

when taking out insurance policies,
businesses should pay close attention
to their coverage for damage and
destruction arising from riots,
as providers are likely to reflect
the limitation of the RDA 1886 in
their policies
if a company is ever unfortunate enough
to suffer damage or destruction as a
result of a riot, steps should be taken
as quickly as possible to avoid any
interference to their business – these
costs will not be recoverable under the
RDA 1886

–

landlords should be aware that most
leases have a provision which allows a
tenant to withhold rent if the property
is uninhabitable due to a force majeure
event, which can include riots. Landlords
will not be able to recover this loss of
rent under the RDA 1886

–

the Riot Compensation Act 2016 (“RCA
2016”) which comes into force at
intervals set by the Secretary of State
repeals the RDA 1886 and provides that
consequential loss is not recoverable,
apart from costs incurred as a result
of the claimant needing alternative
accommodation because their home
is uninhabitable

For more information, please contact:
Rebecca Blackburn
Associate
T: +44 161 831 8560
rebeccablackburn@eversheds.com
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What a relief – what’s the cost?
Pineport Ltd v Grangeglen Ltd [2016] EWHC 2170 (Ch)
Further disappointment for landlord in
case where relief granted 14 months
after forfeiture event; paying part of
tenant’s costs.
The court made its decision on costs
following the surprising earlier decision to
grant the tenant relief from forfeiture, some 14
months after the forfeiture.
The court decided that the tenant had been
too slow making its application for relief and
ordered the tenant to pay costs up to the
latest date that the landlord ought to have
accepted, in the court’s opinion, the tenant’s
offer to settle (4 March 2016). However, the
court also found that the landlord had failed
to “beat” the tenant’s offer and ordered the
landlord to pay the tenant’s costs after 4
March 2016, which included the substantial
costs of the trial itself.
All in all, a disappointing outcome for the
landlord given the traditional rule is that
a tenant pays a landlord’s costs on an
“indemnity” basis (i.e. costs do not have to be
“proportionate”) where a tenant seeks relief
from a lawful forfeiture.
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Key points:
–

the court has a very wide discretion
when ordering a party to pay legal costs

–

although a highly unusual and fact
specific case, the court decided there
is no hard and fast rule that a landlord
should be awarded its costs on an
indemnity basis where it has lawfully
forfeited a tenant’s lease

For more information, please contact:
Andrew Todd
Partner
T: +44 113 200 4760
andrewtodd@eversheds.com
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Are you paying the
going rate?
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Business Rates
Revaluation 2017
The last two years have brought challenging
times for ratepayers and there is little respite
on the horizon. With the 2017 Revaluation
looming, rateable values will increase
substantially throughout large swathes of
the country. Together with changes to the
appeal system and a raft of Valuation Officefriendly judicial decisions, ratepayers are
understandably becoming more alive to the
possibility of appeals and more aware of the
options available to them.
The last rating list was based on 2008 rental
values and the impending revaluation comes
into effect on 1 April 2017, with rental values
being assessed as at April 2015. The Valuation
Office published on 30 September 2016 the
new rateable values in draft and is currently
inviting representations from ratepayers as
to any factual or other substantial errors.
Prudent ratepayers have already instructed
their advisers to pore over the figures and
see whether there is any scope for challenge.
Centrally listed ratepayers, including some of
the large energy and transport companies,
appear to have been hit heavily, whilst
some areas of London have been hit with
50% increases.

When the list goes live on 1 April 2017
ratepayers will be able to appeal their
assessments formally, although a new
appeal system is coming into effect which
will influence which battles ratepayers wish
to pick.
The new three-tier system is “Check
Challenge Appeal”. The Valuation Office
hope that this process will reduce the
number of potentially frivolous claims and
lead to more challenges being settled in
the early stages, with fewer appeals being
heard before the Valuation Tribunal. The
emphasis now is on the ratepayer to prepare
and present its detailed evidence at an early
stage. If ratepayers fail to submit evidence by
certain deadlines then their appeals may be
terminated instantly, whereas it is anticipated
that the Valuation Office will have 12 months
to deal with the Check phase and 18 months
in which to deal with the Challenge.
In any event, businesses will have to factor
these increases in their budgets and will have
to make considered decisions as to whether
there is scope for appeal, particularly as there
will now be more time and cost involved in
starting the process.
For more information, please contact:
Richard New
Partner
T: +44 1223 22 4239
richardnew@eversheds.com
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Snapshots
Law of Property Bill

SDLT

Included in the Queen’s Speech,
this bill is the outcome of the Law
Commission’s previous consultation
paper and report on easements and
covenants relating to land. If and
when enacted the new law will provide
a simpler and more robust way to
provide for positive obligations to run
with the ownership of land.

In the first quarter of 2018 the time limit
for payment of SDLT will reduce from
30 days to 14.

Energy Efficiency (Private Rented
Property) (England and Wales)
Regulations 2015
Minimum energy efficiency regulations
for rented property come into force
with key dates of (a) 1 April 2018, after
which it will be unlawful for a landlord
to let a sub-standard property (i.e. one
with an energy rating lower than an E);
and (b) 1 April 2023, after which it will
be unlawful for a landlord to continue
to let such a property.
Implications:
Although the key dates are some years
ahead, many leases granted or taken
now will still be in place when the effect
of the regulations begins. Even shorter
leases are often renewable on similar
terms, so care should be taken when
agreeing leases even now.
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New Electronic
Communications Code
A new version of the Electronic
Communications Code forms part of
the Digital Infrastructure Bill presently
making its way through Parliament. The
draft code includes automatic rights
for telecommunications operators to
share and upgrade their equipment,
strengthens the rights that operators
have to retain their equipment on
particular sites and introduces a “noscheme” method of valuation which
will likely significantly reduce rents and
premiums payable to land owners.
Implications:
The new code will impact upon existing
arrangements with telecommunications
operators, whenever it comes into
force. It is likely to prove more difficult
to enforce the removal of equipment
when any present arrangements come
to an end and renewals are likely to
lead to reduced income from such
arrangements. Many institutional
landlords are now withdrawing from
this market, mindful of the restrictions
on redevelopment that might arise from
the strengthening of operators’ rights.
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Contractual Termination and
Enforcement Advice
Eversheds has expert real estate litigators that help you
through the strategic minefield of managing risk and
securing competitive advantage.
Our contractual termination and enforcement expertise
provides you with the full package of strategic advice:
– tracking and enforcing performance of contractual

obligations owed to you, some you may not even be
aware of
– securing maximum financial return through strategic

real estate and effective planning advice
– effective dispute management – we are market leaders

in litigation and other forms of ADR, including expert
determination, arbitration and mediation
– assisting you to preserve confidentiality and legal

privilege in your strategic decision making process
to help you identify and manage risk within your project
consultancy team.
For more information, please contact:
Anna Bevan-Jones
Principal Associate PSL
T: +44 29 2047 7229
annabevan-jones@eversheds.com
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Leaders in the field
Our London team continue
to be busy on major Central
London developments including
mediating a rights to light claim,
with the input of advice from
rights to lights surveyors and
dealing with nuisance claims
arising from construction work.
It was also successful in a
summary judgment and strike out
of a counterclaim application for
a well-known financial institution,
obtaining a costs order for more
than 80% of their costs.
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Heidi Archibald and Alan Innes,
in our Edinburgh office, have
successfully defended a break
notice challenge in the Inner
House of the Court of Session. The
landlord challenged the tenant’s
break of a lease in Aberdeen,
but after a quickly dealt with first
hearing and appeal process, the
court found unanimously in favour
of the tenant.
Lisa Barge and Sam Miller, of our
Birmingham office, have been
defending a claim brought against
a client on the basis of proprietary
estoppel; a cause of action
sometimes described as the “refuge
of the desperate.” The claimant
seeks an interest in land belonging
to our client, even though it has
no contract.

Kath Cook, of our Cardiff
office, has been advising one
of the national house builders
in expert determination and
rectification proceedings arising
from a significant dispute on a
development site in west Wales.
In the field of business rates,
Richard New and Natalie Minott led
a 12-strong Cambridge and London
cross office team in an appeal
against the legitimacy of a client's
business model brought by several
local authorities.
Alex Wright and David McGuirk
of our Manchester team recently
won an expert determination for
an investment client, succeeding
on nearly all heads of claim and
securing an award that was in
excess of £500,000.
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Focused on real estate
dispute resolution
What we do for our clients
The Eversheds Real Estate Dispute
Resolution team provides creative solutions
to all property-related problems, acting for
institutional landlords, real estate
developers, tenants and major landowners
across all sectors of the economy. More
importantly, we will help you avoid problems
in the first place.
We organise around our clients; accessible in
London but with broad coverage across the
UK and internationally. We have unbeatable

market knowledge by keeping close to our
clients and the key commercial players and
by using a networked approach to ensure
that this knowledge is managed,
transferred and delivered in the most cost
effective manner.
Where possible we employ the strategic use
of ADR and mediation. With our established
links with leading counsel, experts and
surveyors, we can offer preferential rates.

Did you know?

1

We have the largest real estate dispute resolution team in the UK: thirteen partners; sixty lawyers;
including three Scottish qualified real estate dispute resolution lawyers and a full time specialist
practice support lawyer. The team has built up a specialist knowledge which is unrivalled.

2

Our wealth of experience includes acting for both landlords and tenants in disputes, specifically in
the UK’s leading rating dispute case.

3

We make the law - we win high profile cases at the Supreme Court, Court of Appeal and in other
tribunals with reported leading cases every month. Our cases often lead the debate on current
issues and our comments are sought and articles written in The Lawyer, Property Week and Estates
Gazette.

4

We have extensive sector and international experience demonstrated by our work for BAE Systems,
BBA Aviation, Barclays, Booker, Co-op Bank, EDF, Hammerson, HSBC, Land Securities, Legal and
General, Manchester Airport Group, Mitchells and Butler, Morrisons, National Grid, Network Rail,
NEXT, SEGRO and Taylor Wimpey.

5

We work on high profile developments on a range of issues including the Shard of Glass for a major
Qatari investor, Shaftesbury in substantial litigation connected with its various development projects
and acting for the Olympic Park legacy vehicle in a large number of disputes and development
agreements relating to key relocations as well as on easements and rights.

6

We have surveyed our clients independently through Acuigen and received feedback on over 300
cases. 97% of our clients would recommend Eversheds for litigation work.
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What the market
says about us
Our Real Estate Dispute Resolution team is highly recommended by legal directories.
Each of our thirteen Partners is recognised in the Legal 500 and Chambers & Partners
Directories as leaders in their field and a number of Associates are noted as rising stars.
It is a team you can count on, winning plaudits in the Legal 500 and Chambers & Partners
Directories for:

“...outstanding reputation and
national reach...”
“...superb breadth and depth of expertise,
which is second to none...”
“...leaves no stone unturned for clients...”
“...good commercial awareness, strong
team working and good legal analysis...”
“...high-end litigation expertise to
an ever-growing client roster... a
formidable outfit...”
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What our clients
say about us
Client reviews really speak for themselves. Here are some of our most recent reviews,
which featured in Chambers & Partners.
“Chambers UK 2017 – ranked as National Leaders (tier 1)”

“Always a high standard, Eversheds are the kind of brand I am
happy to use and recommend. A business-focused energy
with a good legal team and good property consultants.”
“A high level of cohesion and resources in their team and they
allocate resources as best suit. They provide comprehensive
advice and strong guidance to resolve complex matters.”
“Excellent service in terms of both the knowledge and skills
evident and also their ability to communicate on progress.”
“They seek to accurately understand our needs as a client
and tailor their responses in a timely manner to our specific
requirements.”
“They have strong, relevant and current market experience,
allied with a good commercial perspective.”
“They seek to accurately understand our needs as a client
and tailor their responses in a timely manner to our specific
requirements.”
“The number of lawyers in the team gives us comfort when
it comes to unusual issues as they are likely to have recent
experience of dealing with that issue and so move with the
market. They are extremely client-centred.”
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Contacts
If you have any comments or questions, please contact one of the following:
Paul Moorcroft
Partner, Head of Real Estate
Dispute Resolution
Tel: +44 121 232 1277
paulmoorcroft@eversheds.com

Will Densham
Partner

James Batham
Partner

Damian Hyndman
Partner

Tel: +44 161 831 8131
jamesbatham@eversheds.com

Tel: +44 113 200 4073
damianhyndman@eversheds.com

Kath Cook
Partner

David Feist
Partner

Tel: +44 292 047 7165
kathryncook@eversheds.com

Tel: +44 121 232 1330
davidfeist@eversheds.com

John Kemkers
Partner

Richard New
Partner

Tel: +44 207 919 4772
johnkemkers@eversheds.com

Tel: +44 122 322 4239
richardnew@eversheds.com

Lisa Barge
Partner

David McGuirk
Partner

Tel: +44 121 232 1143
lisabarge@eversheds.com

Tel: +44 161 831 8572
davidmcguirk@eversheds.com

Alison Oldfield
Partner

Stuart Wortley
Partner

Tel: +44 113 200 4660
alisonoldfield@eversheds.com

Tel: +44 207 919 0969
stuartwortley@eversheds.com

Tel: +44 207 919 0582
willdensham@eversheds.com

Andrew Todd
Partner
Tel: +44 113 200 4760
andrewtodd@eversheds.com
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This briefing is correct at 8 November 2016. It is intended as
general guidance and is not a substitute for detailed advice
in specific circumstances.
Data protection: Your information will be held by Eversheds
LLP (“Eversheds”), in accordance with the Data Protection
Act 1998, and added to our marketing databases. It may be
used for internal statistical analysis, to fulfil any requests
from you for further information and services and, unless
you have asked us not to, to contact you about other
services or events offered by Eversheds or our associated
offices. We may pass your details to our associated offices
(some of which are outside the EEA), but we will only allow
their use for the purposes mentioned above. We may also
transfer your details to any successor to our business (or
a relevant part of it). An up to date list of our associated
offices and their locations can be found on our website
at eversheds.com. This privacy statement applies to all
information that we hold about you.
If you do not want your information to be used in this
way or your information is incorrect, please call:
+44 121 232 1000 and we will assist you with your queries.
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