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Welcome to the Winter 2015/2016 edition of Eversheds In Focus.
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issues ranging from break options, the legitimacy of controversial rates avoidance schemes,
relief from forfeiture, specific performance of contractual obligations and what constitutes a
penalty payment.
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InFocus
No break from precedent for M&S
Marks and Spencer plc v BNP Paribas
Securities Services Trust Company (Jersey)
Limited [2015] UKSC 72
The Supreme Court has handed down
its judgment in this long awaited appeal.
The Court unanimously found that there
was no case for implying a term into the
tenant’s lease that any rent paid in respect
of the period after the break date was to be
refunded. This is a particularly important
point for tenants when a break option is
conditional on there being no rent arrears.
In deciding the case, the Court was required
to consider the principles by which a term
will be implied into a contract. The Court
confirmed that a term will only be implied
where it is reasonable and equitable to do
so and necessary to give business efficacy
to a contract (which would otherwise
lack commercial or practical coherence).
Critically, it determined that a term will not
be implied into a commercial contract just
because it appeared fair or because the
parties would have agreed to its inclusion if it
had been suggested to them at the time.
The Court also had cause to reflect on the
legal position on apportionment of rent. In
particular, it considered the leading case
(from 1900) which confirmed that the
Apportionment Act 1870 (which permits
refunds) did not apply to rent payable
in advance. The Court upheld the long
established view that rent payable in advance
is not apportionable unless there is clear and
unambiguous wording in the contract.

However, the judgment also suggests that if
a tenant can satisfy any break conditions in
advance of the final rent payment date, then
the tenant will be in a good position to argue
that the final rent payment should be an
apportioned amount.
Key points:
–– the test for the implication of a term
remains whether it is fair and necessary to
give business efficacy to a contract
–– tenants will want to see leases drafted
to ensure that, if a break date falls
between rent payment days, an express
reimbursement provision is included
–– the issue of whether a tenant is permitted
to pay an apportioned amount where a
lease expires by effluxion of time between
rental payment dates, remains to be
the subject of a clear case authority,
but that remains the assumption most
practitioners operate on

For more information, please contact:
David Feist
Partner
Tel: +44 121 232 1330
davidfeist@eversheds.com
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Specific performance ordered before breach occurs
Airport Industrial GP Limited and
Airport Industrial Nominees Limited v (1)
Heathrow Airport Limited; and (2) AP16
Limited [2015] EWHC 3753 (Ch)
We acted for a major pensions and
investment company and successfully
enforced its valuable and long term car
parking rights on land at Heathrow Airport
which was at threat of being developed.
An order for specific performance was
obtained allowing Heathrow Airport to
compel a company within the Arora group
to build a car park for our client and its
tenants. The various contracts obliged
Arora to provide car parking by 22 October
2016. It was agreed that a car park could
not be constructed by that date. The Court
discussed but declined to determine whether
Arora was in anticipatory breach of contract
or breach of an existing (but not express)
obligation to take preparatory steps to
procure the result.
It is established law that specific performance
can be sought before the breach has
occurred. However, in this case, the Court
indicated for the first time that it may order
that certain steps are performed in advance
of the date by which the result is to be
achieved to ensure that the end result is
delivered in time. This should be viewed in
the context that the Court granted Arora an
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extension of time to carry out its obligations
and so sought to limit Arora’s autonomy
during this time.
Key points:
–– specific performance can be sought
before the contractual completion date
–– where contracts provide for an end result
to be achieved, the obligor will usually
have a choice as to how it performs that
obligation
–– where a result cannot be achieved in time,
the Court may order that an obligor is to
take specific preparatory steps in advance
of the contractual completion date to
bring about performance of its obligation
–– an assignee of the reversion of a lease
is not barred from bringing a claim
in respect of a breach of a landlord’s
obligation which predated the assignee
acquiring its interest
For more information, please contact:
Kim Lidstone
Associate
Tel: +44 20 7919 4762
kimlidstone@eversheds.com
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Penalty clauses - exorbitant or grossly excessive
Cavendish Square Holding BV v Talal El
Makdessi and ParkingEye Limited v Beavis
[2015] UKSC 67

in a contract is a penalty, it is unlikely that this
will enable sellers to retain more than a 10%
deposit, except in unusual cases.

Clauses which purport to impose a penalty on
a party are generally void in England & Wales.

It is also worth remembering that, in any
event, the Court has a general power,
pursuant to s.49 of the Law of Property Act
1925, to order the repayment of a deposit to
a purchaser.

The Supreme Court has confirmed that
this rule applies to all types of commercial
contracts, whatever the status and
equivalence of the bargaining position of
the parties. It also confirmed that the critical
issue to consider is whether or not the clause
is penal in nature and not whether it is a
genuine pre-estimate of loss. At the heart of
the penalty rule is the idea of exorbitance or
gross excessiveness.
Accordingly, in the leading judgment, Lord
Neuberger held that the true test of whether
a particular clause is a penalty is whether
it is a secondary obligation that “imposes a
detriment on the contract-breaker out of all
proportion to any legitimate interest of the
innocent party in the enforcement of the
primary obligation”.
The decision also confirms that deposits,
which can be forfeited on the sale of a
property, are subject to the rule against
penalties. Although the Supreme Court has
reformulated the test for whether a provision

Key points:
–– whilst a deposit of more than 10% of the
purchase price can be required by a seller,
they will only be able to retain more than
10% in “special circumstances”
–– whilst a contractual payment will only
be a penalty if it is out of all proportion,
we are still no closer to understanding
at exactly what point such a payment
becomes excessive and unlawful

For more information, please contact:
Kath Cook
Partner
Tel: +44 292 047 7165
kathryncook@eversheds.com
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Legitimacy of rates avoidance schemes called into question
Secretary of State for Business Innovation
and Skills v PAG Management Services Ltd
[2015] EWHC 2404 (Ch)
The case concerned a rates mitigation
scheme, operated by PAG, which sought to
utilise the fact that companies in liquidation
are exempt from business rates.
Under the scheme, PAG would incorporate
a shell company to whom its landlord clients
would grant leases (containing very limited
obligations) of vacant properties. Once the
leases were granted, the tenant would be
placed into voluntary liquidation.
As the property was empty, but still let, the
landlord would not be liable for business rates.
As a result of the liquidation rates exemption,
the tenant would not pay rates either.
Landlords paid a fee to PAG representing an
agreed percentage of the rates saving made.
Rather unusually, at the behest of local
Councils, the Secretary of State (“the SoS”)
petitioned the Court to wind up PAG (strike
it off the company register). This application
was made on the ground that it was in the
public interest, given that PAG was operating
the avoidance scheme (albeit that it was shell
companies entering voluntary liquidation).
The SoS asserted that such a scheme was
a sham, inherently offensive and prejudicial
to the body of taxpayers. Whilst the Court
disagreed with those arguments it found that
the scheme involved a misuse of insolvency
legislation and it was accordingly just and
equitable to wind up PAG in the public interest.
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Key points:
–– companies whose sole purpose is to
operate rates avoidance schemes will not,
generally, be liable to be wound up on
public interest grounds
–– leases which contain wholly uncommercial
terms are not automatically a “sham” and
therefore voidable
–– ultimately, whether or not an
arrangement is a “sham” will be dictated
by the facts of the given case and the
bar is high for proving this. Usually an
element of dishonesty will be required

For more information, please contact:
Arren Thornton
Principal Associate
Tel: +44 121 232 1905
arrenthornton@eversheds.com
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Legal battle over new Dudley mosque draws to an unhappy end
Dudley Muslim Association v Dudley
Metropolitan Borough Council [2015]
EWCA Civ 1123
The case concerned property at Hall
Street in Dudley, which the Dudley Muslim
Association (“DMA”) acquired for the purpose
of constructing a new mosque.
The lease from the Council to DMA
contained various covenants, most notably,
a covenant requiring DMA to obtain planning
permission and build the new mosque by the
end of 2008, failing which the lease would
fall away and the land would be transferred
back to the Council. The lease also contained
an option for DMA to acquire the freehold.
The planning process was drawn out and
various requests for extensions to the
longstop date were sought. Ultimately,
however, when development was not
completed by 2010, the Council sought to
enforce the covenant to transfer the land
back to them by specific performance.
DMA alleged that the Council had led it to
believe that it would not strictly enforce
the time limits in the contract and that its
representations in that regard amounted to a
variation or promissory estoppel or otherwise
gave rise to a legitimate expectation
defence; legitimate expectation is a public
law principle which prevents a public
authority, where it has provided a legitimate
expectation to a party that it will receive
a procedural or substantive benefit, from
reneging on or not fulfilling that expectation.

The Council succeeded in obtaining summary
judgment against DMA. DMA appealed.
The Court of Appeal dismissed the appeal.
The public law defence of legitimate
expectation was not available in the context
of a commercial contract dispute. The
variation/promissory estoppel arguments had
no merit and the defence had no realistic
prospect of success either.
Key points:
–– there may be little point in attempting to
resort to public law remedies against a
Local Authority when the subject matter
is, essentially, a private land deal
–– the case serves as a reminder that the
Court will not readily intervene to release
parties from a contractual bargain which
they have previously agreed
–– equitable remedies such as promissory
estoppel will be adopted sparingly by
the Courts and only where the facts very
clearly permit it

For more information, please contact:
Rob Holloway
Associate
Tel: +44 121 232 1223
robholloway@eversheds.com
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Such a relief…(from forfeiture)!
Freifeld v West Kensington Court Limited
[2015] EWCA Civ 806
Freifeld was the headlessee of retail units
forming part of a block of residential flats
in Kensington. In a calculated move,
which it knew to be in breach of the
headlease, it granted a sublease to a Chinese
restaurant. There was an ongoing history of
mismanagement of the premises by Freifeld and
this culminated in its landlord (the management
company) forfeiting the headlease.
An initial application for relief from forfeiture
was refused because Freifeld was found to
have wilfully breached the lease. The Court
found that the relationship between the
landlord and the tenant had become so
strained that it would be unfair to impose it on
the landlord for any further period.
On appeal, the first instance decision was
overturned. The Court of Appeal concluded
that proportionality was highly relevant when
exercising its discretion as to whether or
not to grant relief. Here, the headlease had
a significant value and accordingly the key
consequence of relief being refused was that
the management company stood to receive
a £1m-£2m windfall. In light of that and
the fact that the landlord’s interest had not
been irreparably damaged as a result of the
breach, it was held that the trial judge had
erred in attaching such weight to the fact
that the breach was deliberate. Relief was
accordingly granted.
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Key points:
–– whilst the Court of Appeal came to
the tenant’s rescue on this occasion,
tenants expose themselves to forfeiture
proceedings and to the risk of losing
their property interest entirely if they
deliberately or wilfully breach the terms of
their lease
–– the case provides no hard and fast rules to
be applied in all relief applications. Whilst
cases like this will always be decided on
their own facts and merits, it is unusual
for the Court of Appeal to interfere with
decisions in areas of law like this, where
the court generally has a wide discretion
–– however, it seems safe to assume that
the Court’s preference will be to allow
relief in situations where a valuable
interest would otherwise be lost, save in
exceptional circumstances

For more information, please contact:
Heather Tomlinson
Senior Associate
Tel: +44 207 919 4542
heathertomlinson@eversheds.com
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Realising the potential for forfeiture
Re SSRL Realisations Ltd (In
Administration) [2015] EWHC 2590 (Ch),
[2015] All ER (D) 74 (Sep)
This case concerned an application for leave
to forfeit a lease in the Brunswick Centre,
London, arising from the administration of
the Strada restaurant chain.
The administrators had applied for consent to
assign the lease to a group company, which
by then was already in occupation and trading
from the premises. The landlord refused
consent on the basis that (amongst other
things) (i) the proposed assignee was a newly
incorporated company; and (ii) it was entitled
to request an AGA from the tenant and no
AGA had been offered. The landlord sought
leave from the Court (required as a result of
the administration) to forfeit the lease, relying
on breaches by the tenant of the insolvency
and alienation provisions in the lease.
In deciding whether to grant leave to the
landlord to forfeit the lease, the Court had to
consider whether allowing forfeiture would
impede the purpose of the administration
and, to the extent that it did, whether the
balance between the interests of the landlord
and the creditors lay in favour of allowing
forfeiture or not.
The Court held that granting the landlord
leave to forfeit the lease would not be
detrimental to the administration. Although
the lease was a valuable asset, the
administrators were unable to unlock that
value as they were unable to comply with

the stringent contractual pre-conditions to
assignment in the lease. There was nothing
in the lease, the case law or the legislation
which gave the administrators or the Court
the power to override or set aside those
contractual provisions.
Key points:
–– the case reminds us of the factors which the
Court will take into account when deciding
whether or not to grant leave to forfeit a
lease during an administration’s moratorium
–– from a landlord’s perspective, the case
embodies a welcome approach. In some
circumstances, insolvent tenants will
struggle to use the statutory moratorium
to shield them from the threat of forfeiture
where the landlord has legitimately
blocked a proposed assignment
–– alienation provisions which expressly allow
a landlord to require an AGA as a condition
on assignment can be a significant
advantage, even in an insolvency situation

For more information, please contact:
Charlotte Webster
Associate
Tel: +44 121 232 1232
charlottewebster@eversheds.com
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Easements v Personal Rights
Regency Villas Title Ltd v Diamond Resorts
(Europe) Limited (2015) EWCH 3564 (Ch)
Can a right to use facilities like a golf course,
swimming pool or tennis court exist as a
formal easement, so as to be binding upon
successors in title?
The claimant owned freehold land containing
the timeshare properties, effectively holding
the land on trust for the timeshare owners.
The defendant owned an adjacent estate
which had sporting and leisure facilities. A
transfer of land in 1981 to the claimant’s
predecessor in title granted the right for the
transferee, its successors in title, its lessees
and the occupiers from time to time of the
timeshare properties to use the leisure and
sporting facilities on the adjoining estate. The
central issue was whether these rights could
take effect as easements or whether they
were just personal rights. If the latter, the
rights would not have survived the transfer to
the claimant.
The Court referred to the leading case of
Re Ellenborough Park which outlines the
characteristics of an easement (dominant
and servient lands which are owned by
different persons, with a right, which must
be capable of forming the subject matter of
a grant, benefiting the dominant land). The
key question for the Court to decide was
whether the ‘sporting rights’ were capable
of forming the subject matter of a grant.
The Court held that there was no legal
impediment to the grant of an easement to
use leisure and sporting facilities. However,
there must be an intention to grant an

easement, as opposed to a personal right,
and that must be evident on the proper
construction of the grant in the light of the
surrounding circumstances.
The rights set out in the 1981 transfer were
held to be easements; to construe them
as personal rights would mean that they
would fall away on any future transfer of
the timeshare land, which was clearly not
the intention given that the transfer clearly
expressed the rights as benefiting successors
and occupiers from time to time.
Key points:
–– this case is a reminder that any right
having the essential legal characteristics
set out in Re Ellenborough Park can
be an easement; the class of possible
easements is not closed
–– remember that an easement can be
acquired through 20 years’ use - a process
called prescription. Therefore, leisure
and recreational rights like this could be
acquired by landowners for other activities
carried out on adjoining owners’ land

For more information, please contact:
Rebecca Rowley
Associate
Tel: +44 121 232 1295
rebeccarowley@eversheds.com
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Is a chalet a chattel?
Spielplatz Ltd v Pearson and Anor [2015]
EWCA Civ 804
Spielplatz Ltd, the owners of a naturist resort
in St. Albans, granted an annual tenancy of
a plot of land to the Pearsons in 1992. The
plot contained a chalet built in the 1970s.
The tenancy expressly stated that it was for
the plot only and not any buildings upon it.
The Pearsons eventually occupied it as their
permanent residence.
From 2008, the Pearsons undertook
significant works to the chalet. The whole
structure was virtually rebuilt. Spielplatz
became increasingly concerned by this
and served a 6-month notice to quit. The
Pearsons refused to vacate, arguing that they
occupied the chalet under an assured tenancy
under the Housing Act 1988 (“the 1988 Act”)
and that, as a consequence, they had acquired
residential security of tenure. The judge at first
instance agreed. Spielplatz appealed.
The case turned upon whether the landlord
had, in 1992, “let a dwelling” or whether the
lease was simply of a plot of land. The former
would attract statutory protection, the latter
would not. The question turned upon whether
the chalet was sufficiently attached to the
land to form part of the land demised upon
commencement of the lease.
The appeal was dismissed. The parties’ belief
that the chalet was a chattel and that it was
expressly excluded from the demise did not
prevent the chalet, as a matter of law, becoming
part of the land before the Pearsons’ lease was
granted. The Court found that the requisite
degree of annexation existed. Sir Colin Rimer,
who provided the leading judgment, endorsed
the decision in Elitestone v Ltd v Morris (1997)
which held that the parties’ subjective intention,
whether an item attached to land is a chattel
or part of the land, is not necessarily important
when considering that issue.
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The Pearsons had accordingly been demised,
in 1992, the land and the residential buildings
on it. An assured tenancy had therefore arisen,
which could only be terminated pursuant to
the process detailed in the 1988 Act.
Key points:
–– the parties’ subjective intentions and the
labels they give to contractual documents
are not always relevant; the Court will
examine what the objective position in law is
–– an assured tenancy, protected under the
Housing Act 1988, can only be terminated
if one of the grounds for possession in
Schedule 2 of the Act exists. An assured
tenant therefore has a relatively high degree
of protection from eviction in contrast to an
assured shorthold tenant, whose tenancy
can be brought to an end relatively easily
(generally upon two months’ notice)
–– this decision is to be contrasted with the
earlier 2015 case of Caddick v Whitsand
Bay in which a wooden lodge in a holiday
park was found not to be a dwelling, as the
lodge was held not to have been sufficiently
annexed to the land to form part of it
–– when chattels become attached to the
land, parties need to be aware that (1) they
may lose their status as a chattel through
annexation and be deemed to form part
of the land; and (2) landlords may become
responsible for their repair pursuant to s.11
of the Landlord and Tenant Act 1985
For more information, please contact:
Steven Turner
Associate
Tel: +44 161 831 8506
steventurner@eversheds.com
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Residential landlords beware these changes
Assured Shorthold Tenancy Notices
and Prescribed Requirements (England)
Regulations 2015
The Regulations were introduced to afford
tenants greater protection, in particular in
circumstances where they make complaints
about the property or the landlord.
The changes apply to assured shorthold
tenancies granted on or after 1 October 2015
and include:
–– a new prescribed form of section 21
notice to terminate an AST
–– landlords are now precluded from serving
a section 21 notice during the first 4
months of a tenancy (effectively putting
an end to the practice of terminating an
AST on the first day of the tenancy)
–– landlords are now prevented from
proceeding with retaliatory evictions
–– landlords are now prevented from serving
a section 21 notice unless and until they
have served prescribed information
about renting in England and provided
the tenant with an energy performance
certificate (EPC) and, if relevant, a gas
safety certificate
–– a requirement to commence possession
proceedings within 4 or 6 months of
service of section 21 notice, failing which
a further notice must be served
–– removal of the requirement for section
21 notices to expire on the last day of a
period of a tenancy
–– the introduction of rent apportionment
provisions in favour of tenants

Key points:
–– the removal of the requirement for s.21
notices to expire on exactly the last day
of a period of the tenancy is a welcome
simplification
–– landlords will need to be much more
proactive than before, both in terms
of collating and providing information
to tenants and serving notices and
instigating possession proceedings
–– the requirement to produce EPCs and gas
safety certificates on each new letting is
likely to increase costs, which are likely to
be passed on to tenants
–– tenants, such as high street retailers who
may sublet a flat above their shop, should
pay special attention to these changes.
Were such a tenant’s lease to contain a
break option conditional upon vacant
possession being provided, they may come
unstuck in terminating the residential AST
sublease, and complying with the break
option condition, if they have not complied
with the new regulations

For more information, please contact:
Lisa Barge
Partner
Tel: +44 121 232 1143
lisabarge@eversheds.com
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Snapshots
Statutory Demand limit raised in personal bankruptcy cases
The Insolvency Act 1986 (Amendment)
Order 2015
On 1 October 2015 the minimum debt upon
which a creditor’s bankruptcy petition can be
presented was increased from £750 to £5,000.
The threshold for serving a statutory
demand on an individual debtor (as a
precursor to threatened bankruptcy) has also
increased to £5,000.
The changes do not affect corporate
insolvency proceedings. The threshold for
issuing a winding up petition for corporate
debtors remains £750.
The rule change only applies to petitions
presented after 1 October 2015. However,
if you have served a statutory demand for
a lesser debt prior to 1 October 2015, you
should be aware that it may no longer be
enforced by new bankruptcy proceedings.

Key points:
–– following the implementation of CRAR, to
replace the common law remedy of distress,
these changes further limit or reduce the
tools a landlord has to recover rent arrears
–– whilst statutory demands provided a
useful short, sharp, shock remedy for
smaller amounts of arrears (as individuals
know bankruptcy will follow), debtors will
welcome the changes as they remove
the threat of bankruptcy for amounts less
than £5,000
–– landlords of very low rent space or who
are owed sundry amounts like insurance
or interest will be disappointed they may
have to wait longer for the debt to build
before they can use this effective method
of collection

For more information, please contact:
Natalie Minott
Principal Associate
Tel: +44 1223 22 4278
natalieminott@eversheds.com
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Service charges: Managing to recover
Elysian Fields Management Company Ltd
v John and Patricia Nixon and Imperial
Buildings Management Company Ltd v
John Nixon [2015]
This was an appeal against a decision to
assess service charges due from residential
tenants at an apartment block in Rotherham
as nil, as a result of the management
company’s failure to provide audited service
charge accounts.
On appeal, the Upper Tribunal (“UT”) found
in favour of the management company,
concluding that the First Tier Tribunal had
misinterpreted the relevant lease provisions.
The UT accepted that the lease required the
management company to audit their service
charge accounts on an annual basis and to
provide the tenants with a certificate showing
their annual service charge contribution.
It also accepted that the management
company was in breach of these provisions.
However, there was nothing in the lease to
suggest that the management company’s
failure to provide accounts otherwise
suspended the tenant’s obligation to pay.
Although the management company
succeeded with its appeal, the matter was
referred back to the First Tier for them to
determine whether the amounts claimed were
reasonable and the amount ultimately payable.
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Key points:
–– the case offers a glimmer of hope for
landlords who have not complied with
every procedural step provided for in their
lease(s) when claiming service charge
from tenants, as it confirms that this in
itself may not operate as bar to recovery
–– despite this decision, if a lease makes
it clear that for the service charge to
become payable, service charge budgets
and demands are to be issued first,
landlords will need to follow those steps
to trigger the tenant’s liability to pay

For more information, please contact:
David McGuirk
Partner
Tel: +44 161 831 8572
davidmcguirk@eversheds.com
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Whose privilege is waived?
Hallows v Wilson Barca LLP [2015] EWHC
3188 (Ch)

Key points:

This case highlights the interrelation between
the Freedom of Information Act 2000
(“FOIA”) and litigation privilege.

–– you should always make the purpose of
any communications with third parties
clear and mark any confidential or
privileged documents as such

The claimant sought an injunction restraining
the defendants (a firm of solicitors) from
relying on a document which they had
obtained from the local planning authority
as a result of a request under the FOIA. The
claimant contended that the document,
which contained pre-planning advice
provided to them by the local authority in
anticipation of litigation between him and the
defendants some time earlier, was protected
by litigation privilege.
The High Court accepted that on the face
of it the advice was protected by litigation
privilege. However, as the claimant had
not told the planning authority that the
advice was for the purpose of litigation,
the authority was justified in releasing the
information pursuant to the FOIA request
(s.42 of the FOIA, which allows requests to
be refused on grounds of legal privilege, was
not engaged). The information contained in
the document had legitimately come into the
public domain and any privilege which had
attached to it was accordingly waived.

–– where third parties who produce advice
or information are a public body, with
duties under the FOIA 2000, it may
be difficult to maintain control over
document disclosure
–– you can, ultimately, waive privilege
without intending to do so, therefore
document and information management/
control is key

For more information, please contact:
Damian Hyndman
Partner
Tel: +44 113 200 4073
damianhyndman@eversheds.com
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Sellers’ replies in Property Information Form not fraudulent
misrepresentation
Thorp and Anor v Abbotts and Anor [2015]
EWHC 2142 (Ch)
This case concerned the replies given in the
Seller’s Property Information Form (SPIF),
regarding proposed residential developments
within 250-300 metres of the seller’s home.
The sellers had answered “no” to the
questions ‘have you sent or received any
communication or notices which affect
the property?’ and ‘have you engaged in
any negotiations or discussions with any
neighbour or local authority which affect
the property?’. The sellers had, in fact,
received public consultation documents
and communications from a local campaign
group opposing a large scale development
in the area. The buyers maintained that the
sellers had fraudulently misrepresented the
position to them and that had they received
accurate responses to the SPIF, which
revealed what the sellers knew about the
residential development in the vicinity, they
would have withdrawn from the purchase.
The Court dismissed the buyers’ claim.
The word “notices” suggested a degree of
formality. Whilst the word “communication”
was intended to catch less formal notifications,
it would still only apply to communications
relating to matters which there was a real
likelihood would happen and which would
have an actual effect on the property. The
intention behind the questions is not to require
sellers to disclose matters that may be no
more than speculation or gossip.
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Key points:
–– it is worth remembering that sellers are
not under an obligation to respond to
queries raised by a buyer. Sellers are,
however, under an obligation to provide
accurate replies and update them as
appropriate, if they are provided
–– sellers and their advisors can take
some comfort from this decision which
confirms that informal documentation
such as campaign pamphlets, flyers, local
consultation information and the content
of ‘over the hedge’ discussions between
neighbours will not usually be disclosable
–– the reasoning in this case would not
extend to formal notice of planning
applications, which should be disclosed
–– the fact that the potential impact upon
value is significant will not, without more,
be enough to warrant the imposition of
wider disclosure obligations

For more information, please contact:
Stuart Wortley
Partner
Tel: +44 207 919 0969
stuartwortley@eversheds.com
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Appeal of arbitration decision rejected
In refusing an application to exercise its residual jurisdiction to set aside a refusal to grant
permission to appeal an earlier appeal decision, regarding an arbitral award under section 69
of the Arbitration Act 1996, the Court of Appeal has confirmed that the Courts will only review
arbitrators’ decisions in truly exceptional cases.
Michael Wilson & Partners Ltd v Emmott [2015] EWCA Civ 1285

RICS measure the changes
From January 2016, the RICS Property Measurement Professional Statement will replace the
RICS Code of Measuring Practice to bring transparency and consistency of measurements
across markets and countries.
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Motion pictures

20

EvershedsInFocus / Motion pictures

Shedding light on development

Iconic and strategically important advice

David McGuirk and Steven Turner have been
working with a developer client to resolve a
number of complex rights to light issues and
unlock the potential of one of its major north
west development schemes.

Kath Cook has been advising on a disputed
option agreement in respect of a substantial
development site in central London.

Anchoring rent reviews
David Feist is acting on a high value rent
review arbitration concerning an anchor
store at a prime shopping centre.

Securing important parking rights
The London team have been acting for an
airport fund managed by Aberdeen Asset
Management in a dispute over parking rights
at Heathrow Airport. Judgment has just been
handed in their favour which secures parking
for an important airside catering facility.

Every service has a charge
Natalie Minott and Catherine Dear are acting
for the landlord of a prestigious and high
value mixed use estate in London, where
a number of the residents have issued an
application at the First Tier Tribunal for the
appointment of a new Manager. This is a
highly specialist issue and an area of law that
is still developing.

Cleaning up protestors
Alison Oldfield, Amie Knighton and Becki
Sagar recently acted for the Suez group
in obtaining an injunction stopping the
activities of protestors who were blockading
one of its energy waste facilities in Teesside
and threatening to disrupt household waste
collection across the north east.
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Focused on real estate
dispute resolution
What we do for our clients
The Eversheds Real Estate Dispute
Resolution team provides creative solutions
to all property-related problems, acting for
institutional landlords, real estate
developers, tenants and major landowners
across all sectors of the economy. More
importantly, we will help you avoid problems
in the first place.
We organise around our clients; accessible in
London but with broad coverage across the
UK and internationally. We have unbeatable

market knowledge by keeping close to our
clients and the key commercial players and
by using a networked approach to ensure
that this knowledge is managed,
transferred and delivered in the most cost
effective manner.
Where possible we employ the strategic use
of ADR and mediation. With our established
links with leading counsel, experts and
surveyors, we can offer preferential rates.

Did you know?

1

We have the largest real estate dispute resolution team in the UK: thirteen partners; sixty lawyers;
including three Scottish qualified real estate dispute resolution lawyers and a full time specialist
practice support lawyer. The team has built up a specialist knowledge which is unrivalled.

2

Our wealth of experience includes acting for both landlords and tenants in disputes, specifically in
the UK’s leading rating dispute case.

3

We make the law - we win high profile cases at the Supreme Court, Court of Appeal and in other
tribunals with reported leading cases every month. Our cases often lead the debate on current
issues and our comments are sought and articles written in The Lawyer, Property Week and Estates
Gazette.

4

We have extensive sector and international experience demonstrated by our work for AXA,
BBA Aviation, Barclays, Defra, East Coast Trains, EDF, Faurecia Group, Hammerson, Homes and
Communities Agency, HSBC, JD Sports, Land Securities, Legal and General, Mitchells and Butler,
National Grid, Network Rail, NEXT, SEGRO and Taylor Wimpey.

5

We work on high profile developments on a range of issues including the Shard of Glass for a major
Qatari investor, Shaftesbury in substantial litigation connected with its various development projects
and acting for the Olympic Park legacy vehicle in a large number of disputes and development
agreements relating to key relocations as well as on easements and rights.

6

We have surveyed our clients independently through Acuigen and received feedback on over 300
cases. 97% of our clients would recommend Eversheds for litigation work.
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What the market
says about us
Our Real Estate Dispute Resolution team is highly recommended by legal directories.
Each of our thirteen Partners is recognised in the Legal 500 and Chambers & Partners
Directories as leaders in their field and a number of Associates are noted as rising stars.
It is a team you can count on, winning plaudits in the Legal 500 and Chambers & Partners
Directories for:

“...outstanding reputation and national
reach...”
“...superb breadth and depth of expertise,
which is second to none...”
“...leaves no stone unturned for clients...”
“...good commercial awareness, strong
team working and good legal analysis...”
“...high-end litigation expertise to an
ever-growing client roster... a formidable
outfit...”

23

EvershedsInFocus / What our clients say about us

What our clients
say about us
Client reviews really speak for themselves. Here are some of our most recent reviews,
which featured in Chambers & Partners.
“Chambers UK 2016 – ranked as National Leaders (tier 1)”

“They deliver when they say they will. They’re clear, concise,
practical and don’t over-lawyer.”
“Without a shadow of a doubt, one of the best firms we have
ever used - their advice is unequivocal, always rounded and
sensible.”
“Good at looking at things on a joined-up basis. They’ve made
the effort, been innovative and have impressed us.”
“They attract large mandates as they can utilise offices around
the country.”
“They understand our business, what we expect and when
urgent means urgent.”
“Top-notch. Very client-focused, very responsive and very
practical. They are very good listeners trying to understand
what our objectives are and don’t take a cookie-cutter
approach.”
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Contacts
If you have any comments or questions, please contact one of the following:
Paul Moorcroft
Partner, Head of Real Estate
Dispute Resolution
Tel: +44 121 232 1277
paulmoorcroft@eversheds.com

Will Densham
Partner

James Batham
Partner

Damian Hyndman
Partner

Tel: +44 161 831 8131
jamesbatham@eversheds.com

Tel: +44 113 200 4073
damianhyndman@eversheds.com

Kath Cook
Partner

David Feist
Partner

Tel: +44 292 047 7165
kathryncook@eversheds.com

Tel: +44 121 232 1330
davidfeist@eversheds.com

John Kemkers
Partner

Richard New
Partner

Tel: +44 207 919 4772
johnkemkers@eversheds.com

Tel: +44 122 322 4239
richardnew@eversheds.com

Lisa Barge
Partner

David McGuirk
Partner

Tel: +44 121 232 1143
lisabarge@eversheds.com

Tel: +44 161 831 8572
davidmcguirk@eversheds.com

Alison Oldfield
Partner

Stuart Wortley
Partner

Tel: +44 113 200 4660
alisonoldfield@eversheds.com

Tel: +44 207 919 0969
stuartwortley@eversheds.com

Tel: +44 207 919 0582
willdensham@eversheds.com

Andrew Todd
Partner
Tel: +44 113 200 4760
andrewtodd@eversheds.com
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This briefing is correct at 1st February 2016. It is intended as
general guidance and is not a substitute for detailed advice
in specific circumstances.
Data protection: Your information will be held by Eversheds
LLP (“Eversheds”), in accordance with the Data Protection
Act 1998, and added to our marketing databases. It may be
used for internal statistical analysis, to fulfil any requests
from you for further information and services and, unless
you have asked us not to, to contact you about other
services or events offered by Eversheds or our associated
offices. We may pass your details to our associated offices
(some of which are outside the EEA), but we will only allow
their use for the purposes mentioned above. We may also
transfer your details to any successor to our business (or
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offices and their locations can be found on our website
at eversheds.com. This privacy statement applies to all
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