
UK Government’s approach  
to commercial rent arrears –  
the £7 billion question 
10 predictions from the Real 
Estate Dispute Resolution team



The arbitration will be fairly quick and simple with, 
potentially, a fixed costs regime

We expect that the Government is looking for a fairly quick 
process with relatively simple criteria for the parties and the 
arbitrator to follow. We anticipate that there will be mandatory 
timescales for at the least the preliminary steps and a relatively 
short timeframe hoped for overall – perhaps 56 days from start 
to finish. 

The policy paper issued in August mentioned that the 
expectation is that both parties would contribute towards the 
cost of the arbitration but that the arbitrator will have the power 
to award costs where it is felt that either party hasn’t negotiated 
in good faith in the “spirit of the legislative principles”. It may be 
that a fixed costs regime will be put in place to try to stop costs 
becoming an additional burden in the new scheme. 

The tenant’s inability to pay all or part is likely to be key

The message from the Government throughout the pandemic 
is that those tenants that are able to pay rent should do so, or at 
least should pay what it can. The new approach is designed to 
assist those commercial tenants most in need to ensure viable 
businesses can continue to operate. It is inevitable therefore 
that one of the criteria for the ringfencing exercise is the 
tenant’s inability to pay rent.

The tenant will have the burden of proving that the 
rent arrears should be ringfenced and, if it can prove 
that, what new arrangement is necessary 

The tenant will most likely hold most of the information 
therefore it would be more natural that the burden will fall 
on the tenant. That is not to say that landlords won’t want to 
produce evidence and point to aspects beyond the pure trading 
record of a tenant, such as dividends paid during or close to the 
ringfenced period, or, if known, any informal preference of one 
creditor getting paid out ahead of the landlord.

No two awards will be the same 

The Government policy paper indicates that the ringfencing 
exercise will apply for periods of business closure caused by 
the pandemic and will apply until restrictions on the tenant’s 
sector have been lifted. As such whilst the criteria put in place 
will hopefully be relatively straightforward to follow in the 
arbitration the amounts ringfenced will vary depending on the 
tenant’s sector and location of business – some businesses 
were closed or subject to restrictions for longer than others and 
national and local lockdown restrictions may all be relevant. 
The matter may even be further nuanced as some businesses 
were able to trade online or on a take away basis and some 
businesses in the same sector were able to re-open earlier than 
others, for example restaurants with outdoor spaces may have 
fared better than those intimate places with no outdoor space.

The ringfenced amount will include more than 
principal rent 

We expect a fairly wide definition of rent will be adopted 
to cover other payments due under a lease, as adopted in 
the Coronavirus Act 2020 which introduced the forfeiture 
moratorium. The definition of rent in the Coronavirus Act was 
fairly wide and included… “any sum a tenant is liable to pay 
under a relevant business tenancy…”.

The award may take inspiration from the Code of 
Practice issued in June 2020 

The Code of Practice for commercial property relationships 
during the Covid-19 pandemic included a non-exhaustive list 
of options for new arrangements that could be agreed. These 
included full or partial waiver or deferral of all or part of the 
rent or lease payments, moving the frequency of payments to 
monthly from quarterly, varying rent to market rate or linking it 
to turnover, removing of a break right or lease extension.

The legislation will determine how ongoing court 
processes will be resolved

Court proceedings for the commercial rent arrears which have 
not yet been determined are likely to be impacted by the new 
scheme. These claims are presently subject to various stages 
of determination or appeal and we shall see whether the 
legislation provides for how ongoing court processes will be 
impacted by the arbitration and resolved.

The legislation will hopefully anticipate downstream 
issues 

An arbitration award under the new legislation may impact any 
guarantees and former tenant obligations, and also unenforced 
judgments for the commercial arrears. The status of the sums 
encompassed in the award on any tenant insolvency entered 
into before the award is satisfied may also be in question. It 
is hoped that the legislation will anticipate and address issues 
such as these. Also, landlords and insurers will be looking 
closely at the legislation for clarification of whether landlords 
will be able to claim on policies for any rent lost as a result of an 
arbitration award. Insurers are currently resistant to such claims.

Landlord’s financial position may also be relevant 

There is a temptation to look at the scheme from the 
perspective of affordability for the tenant but landlords may also 
be able, and want, to highlight how they have been impacted.  
This may be quite compelling particularly where dealing with, 
for example, a landlord that owns just one property or a small 
portfolio of commercial properties which is relied on for a 
pension.

Landlords and tenants may want to act now

Whilst there have been restrictions on landlord enforcement 
by other means, such as forfeiture and commercial rent arrears 
recovery, there have been no restrictions on pursuing these 
debts through the courts. Landlords may therefore want to 
press on to secure (by way of summary judgment if necessary) 
and enforce judgments against the tenants for the arrears debt. 
Tenants may be raising the proposed legislation as a defence to 
a claim or in response to applications for summary judgment 
on the claim. More generally parties have a better idea now 
of what will be subject to arbitration (arrears accrued during 
periods of closures since March 2020) and crucially what will 
not. They can, therefore start to consider what actions to take 
in relation to those arrears which will not be protected by the 
new legislation.
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The UK Government has announced its proposed approach to commercial rent arrears incurred during the pandemic 
(estimated to be in excess of £7bn). In its policy paper released on 4 August 2021 it confirmed that legislation mandating 
arbitration for the resolution of disputes surrounding Covid-19 rent arrears should be in place this session, i.e. before the end 
of March 2022. We will know better what the process will look like once we have the draft legislation which, we understand, 
should be with us early November 2021. In the meantime, here are some thoughts and predictions from the Real Estate 
Dispute Resolution team.
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Further information 
For more information on Commercial Rent Debt please 
contact us below. 

We have also written a helpful article on the subject. 

Read our Lawbite ‘Covid-19 commercial rent arrears – the 
£7 billion question’
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