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- whether good reasons for refusing consent
to underlet are rendered void by relying on
bad ones

In this issue we look at:
- negotiating damages and the courts’
willingness to recognise them as a basis for
calculating damages
- a review of the practical implications of
MEES

- break notices and the impact the
registration gap has on exercising them
- a landlord’s attempt to recover rent
following a tenant’s CVA
- drones and the legal issues arising from
their increased use

- the effectiveness of no oral modification
clauses

- the new unopposed lease renewal pilot in
the Central London County Court

- a trio of important business rates cases
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Negotiation damages, still the basis
for assessment hypothetically
Morris-Garner and another v One Step (Support) Ltd [2018] UKSC 20
The Supreme Court has recently
reconsidered the proper approach to take
when considering awarding damages based
on a “release fee” or “negotiating damages”
in breach of contract cases.
Generally, damages for breach of contract
are compensatory in nature, designed to put
the claiming party into the position it would
have been in had the contract been properly
performed. They are ordinarily calculated
by assessing the actual loss suffered as a
result of the breach. However, in some
cases, the courts have held that damages
based on what the claiming party could
reasonably have demanded in a negotiation
in exchange for releasing the other party
from its obligations will be appropriate. This
comes from the 1974 case of Wrotham
Park Estate Co Ltd v Parkside Homes Ltd
involving the breach of a restrictive covenant.
Since then “Wrotham Park damages” have
become another shorthand description
for damages calculated on the basis of a
negotiation. However, in that case, damages
were awarded in lieu of an injunction to
which the claimant would otherwise have
been entitled. Nevertheless, the courts
subsequently followed Wrotham Park and
the circumstances in which this type of
damages were awarded became wider
over time.
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In Morris Garner v One Step (Support)
Ltd the Supreme Court had to consider
whether “Wrotham Park damages”, renamed
“negotiating damages”, should be available
for breach of contract cases, as opposed
to compensatory damages calculated by
reference to actual losses suffered.
The facts of the case concerned a restrictive
covenant in a shareholder’s agreement,
preventing shareholders from setting up
business in competition with One-Step’s
business. Morris-Garner set up a business in
breach of the agreement and the High Court
and Court of Appeal awarded negotiating
damages (ie by assessing what One Step
could have demanded in a negotiation in
exchange for releasing Morris-Garner from
that obligation).
The Supreme Court reversed the decision of
the lower courts. It held that damages should
be assessed on the traditional compensatory
method even if it is difficult to precisely
quantify. The Court made it clear that the law
is tolerant of imprecision in measuring such
loss. The Supreme Court found that only in
exceptional circumstances should the courts
deviate from this rule in breach of contract
cases. By way of example where the breach
of contract results in the loss of an asset
created or protected by the right which has
been infringed.
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Key points:
–– the case offers some clarity on the place
of “negotiating damages” as a remedy
for breach of contract and may result in
some reluctance on the part of the courts
in awarding them in future. It is clear that
they should not be awarded just because
it is felt it would be fair to do so
–– property owners and developers will
be pleased to note that the Supreme
Court’s decision distinguishes between
infringements of general contractual
rights and property rights, meaning that
negotiating damages should continue to
be available in many real estate disputes,
for example cases concerning breaches
of restrictive covenants over land and
damages in lieu of an injunction
–– some of the judicial comment suggests
that it is essential to apply for an
injunction in order to be entitled to
damages in lieu. We are likely to see
people take a cautious approach.
Therefore whilst focussed upon damages,
the case may increase the number of

For more information, please contact:
Heather Tomlinson
Principal Associate
T: +44 20 7919 4542
heathertomlinson@
eversheds-sutherland.com
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Landlord win in CVA battle
Anthony John Wright and Geoffrey Paul Rowley as joint liquidators of
SHB Realisations Limited (formerly BHS Limited) (in liquidation) v The
Prudential Assurance Company Limited [2018] EWHC 402 (Ch)
The High Court has found that on
termination of BHS’ CVA (company
voluntary arrangement), rent was payable
to the landlord in full (and not at the
reduced rate set out in the CVA) and in part
as an expense of the administration.
The CVA provided that various landlords’
rights were restricted such that during the
CVA they were to receive only a reduced rent.
The percentage of rent payable depended
on the viability of the premises. Prudential
let two premises to SHB (who were formerly
called BHS) and were to receive 75% of the
rent payable under those leases.
The CVA provided that should the CVA be
terminated the compromises and releases
effected under its terms were “deemed never
to have happened” (clause 25.9).
In April 2016, a month after the CVA was
entered into, SHB went into administration
where it remained until liquidators were
appointed in November 2016. The CVA was
then terminated in December 2016.
Prudential, the landlord, claimed that clause
25.9 was triggered such that it was (a) now
entitled to the full rent due during the CVA
(giving credit for any sums already received);
and (b) that those sums which related to the
period when the administrators continued to
trade from the premises should be paid as an
expense of the administration.
6

SHB’s liquidators argued that no sums
were payable as Prudential’s claim was (a)
unenforceable as it amounted to a penalty;
(b) contravened the pari passu principle
as it gave Prudential more than its proper
share; and (c) in any event, if any sums were
payable, none were administrators’ expenses
as the sums only fell due in December 2016
when the CVA was terminated and not
during the period when the administration
were using the premises.
These arguments failed to persuade the
Court. It found that whilst the CVA had
contractual effect it did not have every
attribute of a contract and not every principle
of contract law applied to it, including the
law as to penalties. Further to the extent that
SHB’s argument relied on the rent reduction
operating as a variation of the lease, that
could not be the case as, by law, a variation
of a lease granted by deed has to be by
deed, which the CVA was not.
In any event, the sums demanded
by Prudential were not exorbitant or
unconscionable (one factor in the
test for penalties) as it was only
asking for the full rent it was
entitled to before the CVA
and which it expected
to be entitled to after
the CVA by virtue
of clause 25.9.
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Regarding the question of whether part of
the rent was payable as an expense of the
administration, the Court stated that rent
accruing in respect of a period includes sums
payable in respect of that period even if they
are only contingent or yet to be ascertained.
Clause 25.9 had the effect of restoring
the rent payable under the leases with
retrospective effect. As such, the full amount
was payable as an administration expense
whilst the administer was using the premises.

Key points:
–– critical to the court’s findings was clause
25.9 setting out the effect of termination
on the compromises set out in the CVA.
Landlord creditors will want to see similar
provisions in any CVA to ensure that the
compromises they make do not extend
beyond the period of the CVA and that
they do not worsen their position in any
insolvency
–– insolvency practitioners are likely to
review the wording of similar clauses also
to ensure that the insolvent company’s
liabilities are clear. With new CVAs
consideration may be given to entering
into a deed of variation in conjunction
with a CVA proposal

For more information, please contact:
David Feist
Partner
T: +44 121 232 1330
davidfeist@evershedssutherland.com
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Joint Venture: A nice Lidl earner
Generator developments Ltd v LIDL UK Gmbh [2018] EWCA Civ 396
Relevant background:
The Court of Appeal has rejected a claim by a
commercial developer (Generator) seeking to
argue that it had agreed a joint venture with
Lidl Supermarkets for the development of
commercial land in Essex worth £6.8 million;
albeit there was no formal, single written
agreement Generator could rely upon. The
Court of Appeal dismissed the claim, finding
that a constructive trust had not arisen and
therefore the developer did not have an
equitable share in the value of the property.
Facts of the case:
Generator and Lidl were interested in
purchasing a site at Wates Way in Brentwood
in Autumn 2013. Generator’s interest was
in developing the site as a mixed use or
purely residential scheme. Lidl wanted to
buy the site primarily for a new Lidl store
with an adjacent residential element. The
seller’s agents suggested that the two parties
discuss the possibility of a joint venture, and
preliminary discussions were held between
Generator and Lidl.
An offer was made on behalf of both parties,
and was accepted by the seller of the site.
It was subsequently agreed at a meeting
between the parties that Lidl would purchase
the site in its sole name and the terms of a
possible joint venture between the parties
would be discussed subsequently.
A contract for Lidl’s acquisition of the
site was exchanged on 14 February 2014.
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The scheme being discussed at that
point between Lidl and Generator was a
purchase of the site by Lidl with a “flip” sale
to Generator and leaseback to Lidl. It was
discussed that Generator would build out
the residential part of the site and also build
Lidl’s store. Generator had drafted and sent
to Lidl a “lock-out” agreement by March
2014 relating to the proposed joint venture,
proposing an exclusivity period and reserving
to Generator the ability to withdraw from the
proposed transaction.
Following purchase of the site in mid-March
2014 by Lidl, it informed Generator that it had
decided to offer the site for sale to the market.
Generator alleged this was a breach of
a constructive trust which had arisen in
their favour. In the proceedings, Generator
claimed the existence of a “Pallant v. Morgan”
constructive trust (being a trust which can
arise where an arrangement precedes the
acquisition of a property by one party to
that arrangement. The pre-acquisition
arrangement impacts on the subsequent
transaction and causes the party acquiring
the property to be treated as a trustee if
they try to act inconsistently with the preacquisition arrangement). Generator also
claimed an order from the Court that the
site be sold and the proceeds shared with
Lidl. In order to succeed in establishing the
existence of a constructive trust, a party has
to demonstrate not only that that there was
a common intention that both parties should
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have a beneficial interest in the land,
but also that the claimant had acted to
his or her detriment on the basis of that
common intention so that it would be
inequitable for the defendant to deny the
claimant an interest.
Decision:
The Court of Appeal dismissed
Generator’s claims after reviewing
the terms of the lockout agreement,
further draft versions of contracts
and correspondence that had been
exchanged between Lidl and Generator.
The court found that some of the
clauses in the draft contracts that
Generator relied upon were expressly
stated as being “subject to contract”
and that the proposed sale and
leaseback agreement was to be subject
to the approval of the boards of both
companies, indicating that neither was
committed to it.
On the facts, the Court of Appeal found
there was no “common intention” to
found a “Pallant v Morgan” constructive
trust.
Generator always knew there was a risk
that Lidl may proceed with a deal with
a different developer or approach the
development of the site in another way.

Key points:
–– the case restates the importance of
ensuring a concluded agreement is
recorded in writing and contains all
the relevant terms
–– the court will not intervene and
assist where a party was aware of
the risk that the lack of a concluded
agreement could mean a counterparty could withdraw. This is
especially true where the parties
are legally advised and experienced
commercial entities
–– if a party is in doubt as to whether
its deal is enforceable, it should
immediately seek legal advice
–– if a party is engaging in informal
discussions in respect of a property
deal, it is best advised to take advice
at an early stage to guard against
the risk of a claim that the informal
discussions create a legally binding
agreement

For more information, please contact:
Andrew Todd
Partner
T: +44 113 200 4760
andrewtodd@evershedssutherland.com
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Underlettings: Jumping
through all the sub-letting hoops
Warborough Investments Limited v Lunar Office SARL
[2018] EWCA Civ 427
The Court of Appeal has held that the
sub-clauses of a lease setting out the terms
for permitting underlettings should be
read cumulatively rather than as separate
individual covenants.
One sub-clause prohibited underlettings
of part other than of complete floors or
shop units for terms over ten years. Another
sub-clause prohibited underlettings at less
than the best rent obtainable. The tenant’s
predecessor had granted a sublease of less
than a whole floor and for less than ten years
and the tenant argued – and at first instance
won – that the two sub-clauses were
individual covenants and that the sublease
was permissible as it satisfied the restriction
in the second sub-clause and was for the
best rent obtainable.
Unsurprisingly, the Court of Appeal held
differently saying that there was a danger
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in approaching the construction of the
document with preconceived ideas about
what the parties, acting commercially,
were likely to have intended and to allow
those ideas to subvert the clear language
of the document.
The proper approach was to recognise that
the sub-clauses were a series of negative
covenants by the tenant which were required
to be complied with according to their terms.
For more information, please contact:
David McGuirk
Partner
T: +44 161 831 8572
davidmcguirk@evershedssutherland.com
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Key points:
–– if a proposed underletting does not
fulfil all the criteria set out in the
lease all is not lost. A landlord might
still consent to the underlease, but
whether to do so or not would be in its
absolute discretion
–– consider lease obligations as a whole,
or if it is intended that covenants
should be complied with as an either/
or, draft very carefully to make that so
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Not all or nothing…
the test of reasonableness
No.1 West India Quay (Residential) Ltd v East Tower Apartments Ltd
[2018] EWCA Civ 250
The Court of Appeal has overturned the High
Court’s decision and confirmed that where
two out of three of the landlord’s reasons for
refusing consent to assign were reasonable,
the decision itself was reasonable.
The landlord, No. 1 West India Quay
(Residential) Ltd, had put forward three
reasons to explain its refusal to consent to an
assignment of its tenant’s interest (East Tower
Apartments Ltd). The High Court found that
whilst two out of the three reasons were
reasonable that did not make it reasonable to
refuse consent.
The Court of Appeal disagreed. It considered
that the theme running through the
authorities in this area of the law was that
“if the decision would have been the same
without reliance on the bad reason, then the
decision (looked at overall) is good”. It also
found this to be consistent with other areas
of the law such as in contractual disputes,
where a contracting party can rely on good
reasons for asserting a breach by the other
party, even where it originally put forward
good and bad reasons.
The key question is “…whether the decision
to refuse consent was reasonable; not
whether all the reasons for the decision were
reasonable…”.
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Key points:
–– widely reported upon at the time, the
case in the High Court (itself an appeal)
was worrying to landlords who had
always proceeded on the basis that it
was the overall decision which needed
to be reasonable rather than each
component reason
–– the case should not, however, be taken
to be saying that provided you have
one good reason to refuse consent,
you will always be seen as having been
reasonable in doing so. Here, a key factor
for the Court was that it considered the
reasons given by the landlord to be freestanding reasons, each of which
had causative effect, and two of them
were reasonable

For more information, please contact:
Anna Bevan-Jones
Principal Associate
T: +44 29 2047 7229
annabevan-jones@
eversheds-sutherland.com
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Break Notices: Breaking bad
Sackville UK Property Select II (GP) No 1 Ltd & Sackville UK Property
Select II Nominee (1) Ltd v Robertson Taylor Insurance Broker Ltd and
Integro Insurance Brokers Ltd [2018] EWHC 122 (Ch)
Serving break notices to end leases can
be a risky business for tenants. This case
highlights the need for extreme care.
The tenant wanted to serve a break notice
terminating a lease that was registered at the
Land Registry. However, shortly before the
notice was served, the lease was assigned
from Robertson Taylor to Integro Insurance
(on 29 March 2017). Registration of the
transfer was effected at the Land Registry
on 7 July 2017. In the intervening period,
solicitors served a break notice on behalf of
Integro Insurance, purporting to exercise a
break option in the lease.
Section 27(1) of the Land Registration Act
2002 states that a transfer of a registered
estate does not operate in law until
completed by registration. Often registration
does not occur until some weeks, or
sometimes even months, after the transfer
has taken place. During that interim period
the legal title is held on trust by the transferor
for the transferee. The transferee’s interest in
the property is an equitable one only, even
though in practice the transferee will usually
have gone into occupation and to all intents
and purposes will consider itself as the owner.
This period of time is commonly referred to
as ‘the registration gap’ and in practice this
distinction between being the legal owner
and being the equitable owner rarely causes
a problem. Where it does tend to cause a
problem though is where a notice needs to
14

be served pursuant to a lease shortly after a
lease (or the reversionary interest in a lease)
has been transferred and before registration
has taken place. Extra special care is required
to ensure that the correct party is serving
the notice and that it is being served on the
correct party.
The court held that, as at the date of the
notice, the tenant was, legally, still Robertson
Taylor. The legal title in the lease did not pass
to Integro Insurance until registration of title
on 7 July 2017.
The notice served by Integro Insurance prior
to then was therefore invalid, meaning that
the lease would continue until its contractual
term date in 2023. The fact that Robertson
Taylor and Integro Insurance were group
companies did not save the notice. The fact
was that as at the date of the notice the legal
tenant was still Robertson Taylor and it should
have been that company that served the
notice. Given that rent on the property
is over £200,000 p.a. this was a very
expensive mistake.
For more information, please contact:
Arren Thornton
Principal Associate
T: +44 121 232 1905
arrenthornton@
eversheds-sutherland.com
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Key points:
–– ensure all relevant searches (including
of registered titles) are undertaken when
preparing notices
–– be mindful when acquiring a property of
any actions that you wish to take shortly
thereafter that may be impacted upon by
the registration gap. It is important that
the conveyancer is aware of what you
propose to do so that relevant provision
can be made
–– the registration gap is a particular risk
following internal group company
restructures
–– it is just as important when disposing
of leasehold properties as it is when
acquiring them to ensure that registration
takes place as soon as possible following
completion. Until it does, the seller
remains the legal landlord/tenant
and therefore continues to be legally
responsible for the lease obligations
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Watch your Wording
Elmfield Road Ltd v Trillium
(Prime) Property GP Ltd [2018]
EWCA Civ 1556
The tenant sought, on appeal, to argue
that the wording of its rent review
clause was ambiguous such that the
calculation for its rent review could not
be taken literally. The court disagreed.
On 25 March 1985, Trillium Prime
Property GP LTD (“T”) took a lease of
premises for a term of 25 years with a
rent review occurring every 5 years. For
the period 29 September 2005 – 24
March 2010, a reduction in rent was
agreed in the sum of £965,000.
In December 2005, the parties
entered into a reversionary lease to
commence on 25 March 2010 (“the
Subsequent Lease”).
Under the Subsequent Lease, the rent
was to be reviewed by multiplying the
Initial Rent by the RPI index figure for
the month preceding the relevant
Review Date and dividing the result by
the Base Figure.
The Initial Rent was defined as the
highest of 3 figures, one of which was
£1.2 million. The Base Figure was 193.1,
being the RPI index figure at the date
when the reduced rent became payable
in September 2005.
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In July 2010, the parties signed a
memorandum which stated that the
Initial Rent was to be £1.2 million
from 25 March 2010. This resulted in a
revised rent payable of £1,595,235.65
per annum.
T argued that there was ambiguity in the
language of the rent review clause. It
stated that since the Base Figure was by
reference to the figure as at September
2005, the index linked amount of rent
payable at that date should also have
been used in the calculation. That figure
was the lower rent of £965,000.
The court disagreed. It stated that the
parties entered into the Subsequent
Lease knowing that the Initial Rent
would be at least £1.2 million, based on
the memorandum. It found that there
was no ambiguity in the drafting of the
rent review clause and there was no
cause to depart from the clear language
of the contract.
For more information, please contact:
Joanne Mills
Senior Associate
T: +44 161 831 8506
joannemills@
eversheds-sutherland.com
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Key points:
Whilst this case turned on its own facts, it
highlights the following:
–– parties must be clear of the basis on
which reviewed rent is to be calculated.
Issues often arise with indexation clauses
and, in this case, the period of time from
when the rent was payable
–– if interpretation looks to be unclear,
consider a rectification claim. Whilst not

forming an opinion, the court suggested
that rectification was potentially an
option available to the tenant
–– if a party enters into a commercially
“bad bargain”, the court will look at
the language used in the contract to
determine whether a reasonable person
would have understood what the parties
meant, as opposed to seeking to try and
“save” a party from that bad bargain
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Focus on the practical
implications of MEES (Part 1)
This is the first of two articles about the new minimum energy
efficiency standards (MEES) which came into force in April of this
year. Much has been already written on the subject. This article
assumes some prior basic working knowledge, so we can focus on
practical implications and on some of the more contentious issues
which might arise.
A lot of hot air?
Lawyers are very good at “fan faring”
forthcoming legislation as important only for
much of it to come and go as uneventfully
as the “millennium bug”. It is early days and
the actual practical effect of MEES remains
to be seen but it certainly does not appear
to have thrown up a number of queries on
contentious issues, as expected.
That might be due to the “two stage”
implementation process. For commercial
real estate, it is illegal to let premises with
an energy performance certificate (EPC)
rating below E (so an F or G rating), but for
commercial premises it will be illegal from
April 2023 to “continue to let” premises with
those ratings. Accordingly, for commercial
property the full force of the regulations may
not be felt for a further 5 years.
However, the potential fines are clearly
enough to make anyone take serious notice.
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Fines are set at 10% of the rateable value
of the premises subject to a minimum of
£5k and a maximum of £50k in respect of
breaches which continue for 3 months or
less; for breaches continuing for longer,
the fine doubles to 20% of the RV, and are
then subject to a minimum of £10k and a
maximum of £150k.
In reality, the actual impact will be influenced
by a number of factors:
1 Applicability - the regulations will be of
particular concern only for those properties
towards the bottom end of the energy
performance ratings scale. Whilst it is
thought that there are plenty of properties in
the UK where MEES will be of concern, and
there is mention amongst commentators
that this is only the start and that the
government may well raise the threshold in
the future, we are still talking about a modest
percentage of the property market

Eversheds Sutherland InFocus
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2 Enforcement - a breach of MEES does
not render the letting itself invalid but simply
exposes the landlord of the letting to a fine.
Enforcement is via the local authority but
there is some uncertainty at the moment
about whom will keep any revenue produced.
One might reasonably expect that the level of
enthusiasm for enforcement at local level may
strongly depend upon the answer! It may be
cynical to think that in any event, we may see
the authorities seek to make an example of a
couple of large corporates early on, to send a
clear message that the regulations are not to
be ignored, before the focus moves elsewhere
3 Cost of compliance - many building
surveyors are suggesting that the average
cost of bringing a sub-standard property
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up to an acceptable standard will not be
significant in most cases. Clearly this may
remove much of “the sting” (especially if
modest spending on work will translate to
actual energy savings). If it is correct, and
the “cost of cure” is relatively low, then we
are unlikely to see major disputes emerge
between landlords and tenants
Practical Mitigation
MEES applies to the majority of commercial
lettings but there is no general requirement
to obtain an EPC which arises simply from
ownership. EPCs appear on a public register
(https://www.epcregister.com/) and so
it should be relatively easy for potential
purchasers and occupiers to check the EPC
position quickly and accurately.
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There are a number of events which trigger a
need for an EPC, which include, as you would
expect, an actual letting but there are also a
number of key points which potentially enable
an owner to mitigate the potential harshness
of the rules:
1 A “10 year” guarantee? - once placed
on the public register, unless a further EPC
is subsequently registered for the same
property, the EPC can be relied upon
for 10 years without the need for further
reassessments. Accordingly, a registered
EPC which evidences an acceptable energy
rating, effectively operates as a guarantee
of the parties’ ability to let regardless of any
subsequent deterioration in a property’s
energy efficiency during that period
2 No new triggering event, no need for a
new EPC - even after the expiry of the 10 year
lifetime of an EPC, there is no need to register
a new assessment until there is a further
triggering event. Accordingly, some landlords
may not be troubled for significant periods (so
long as the tenant does not commission an
EPC itself in order to assign or sublet)

2 Shopping Around - it is the EPC which is on
the public register which governs the position.
Accordingly, any number of assessments can
take place over a period of time, all of which
could highlight too low a rating but it would
not impact the ability to let. This does provide
an owner some room to manoeuvre without
having to immediately deal with any problem
MEES might throw up
Types of lettings covered
MEES applies to most buildings and to the
majority of new lettings. A reasonable starting
point is to assume that MEES will apply to
any new proposed arrangement. There are
a number of exceptions and exemptions,
but so far as the nature of the property
interest created is concerned, there is clearly
some limited scope to try and structure an
anticipated transaction to avoid MEES. The
following points are worthy of mention:
1 Agreements for Lease, short and long term
leases - these are all excluded. MEES is not
triggered by an agreement for lease, certain
leases of less than 6 months (generally the
types of leases which would otherwise fall
within s.43 of the Landlord and Tenant Act
1954) and leases over 99 years
21
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relevant government guidance suggests that
an EPC is not needed. Whatever the actual
answer, hopefully clarity will be forthcoming
quickly; in the interim one can reasonably
expect the enforcement authorities to
exercise a decree of leniency!
Whose problem is it anyway?

2 Licences - licences are excluded as well.
Recent case law seems to reduce the risk
of a licence between commercial parties
being construed as a lease but presumably a
dispute and a court finding that an agreement
described as a licence actually creates a lease,
could create a retrospective breach of the
MEES regulations. It may up the stakes for
landlords who are forced to engage in old
style “is it a lease or a licence?” disputes

Landlords obviously, given it is they who are
exposed to any fine which arises from an
illegal letting. Liability is personal; breaches
are not “inherited” by successors in title.
Presumably when it is a breach to “continue
to let” in April 2023 then purchasers of the
landlord’s interest, and mortgagees will have
to take more notice as well.
We also think that tenants should be paying
attention for a number of reasons:

3 Tenancies at will - whilst there has been
some debate, one would have thought that
a TAW is a letting, and therefore they appear
to be covered by MEES. Many landlords are
happy to grant TAWs as a short term measure
following a lease expiry whilst new terms are
negotiated. Landlords may now have to give
this a little more thought if granting a TAW is
a triggering event which in itself might create
a breach

1 Wider Liability? - no-one seems to be
suggesting at the moment that a tenant
knowing that a potential letting is illegal but
turning a blind eye could create any possible
liability for it. However, in other areas of law
parties other than the primary defaulter are
often caught up in the breach; based upon
“aiding and abetting” in criminal law, and the
economic torts like conspiracy and inducing
a breach of contract. It does not seem to
be a giant leap for a tenant potentially to
become embroiled

4 Lease renewals - many commentators
have concluded that lease renewals are
covered by MEES (a sensible conclusion
given that there is a specific exemption for
renewals which may apply in some cases).
They will, however, only be covered if there
is an EPC for the premises. Confusion has
arisen, consequently, over whether an EPC
needs to be obtained for a renewal where
there is not one already. The EPC regulations
do not exclude lease renewals, but the

2 Who is paying for poor energy
efficiency? - ignoring the fact that the more
environmentally friendly amongst us might
actually be motivated to act for the common
good, the actual real time cost of a poor
energy rating tenant throughout the lifetime
of a lease, either in terms of additional
energy bills or in terms of any adverse impact
on its beneficial use and occupation, and
how this may compare with remedial costs,
seems rarely to be considered
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3 Impact upon negotiations - does the
tenant want to waste the opportunity to
seek to persuade the landlord to tackle any
MEES related issues “head on” pre-lease, and
to build the issue of remedial costs into its
negotiations?
4 Impact upon alienability - thinking that
MEES is just a landlord problem is fine until
the tenant wants to alienate its own interest
in the future. The issue then potentially
becomes one for the tenant. Will it need to
spend money on remedial works in order
to underlet whole or part in the future? We
cover the impact MEES may have in securing
landlord’s consent to any underletting/
alterations in part two of this article. Even if
the tenant does not wish to underlet but to
assign its interest, will any purchaser seek to
“chip” the purchase price if it cannot underlet
in the future without spending money to
improve a poor energy rating?
Who pays?
New regulation tends to raise the “old
chestnut” of who is going to end up footing
the bill. Is a tenant liable to undertake works
pursuant to repair covenants or pursuant
to a covenant to comply with statute/
relevant regulation? Can MEES related
work be properly included in a dilapidations
claim? There are some fairly nuanced
arguments which arise and which we will
cover in detail in part two of this article.
For now, we will only say that the answer
to these questions will often be “possibly,
but usually not; at least not directly”. It
needs to be remembered that disrepair is
generally regarded as a deterioration from
a former state, so something can be very
energy inefficient but still in full repair (eg
a brand new tent is in full repair but energy
inefficient!). A requirement to comply with
statute in the context of MEES, means not

to underlet in breach of the regulations; no
underletting means no breach, and even if
there is an underletting, fixing the problem
does not necessarily require the undertaking
of any remedial work.
What about service charge then? Can a
landlord charge a tenant for obtaining an EPC
or for MEES related work as part of the service
charge? Much will depend upon the drafting
of the relevant provision but it needs to be
remembered that service charge obligations
often relate to retained and common parts
which are not “let” to a tenant. Again we will
cover the detail next time.
What else?
Part two of this article will also cover the finer
detail of some of the issues which arise with
lettings of multi-let buildings, the relevance
of MEES to the obtaining of landlord’s
consent to underlet or for alterations, more
about dilapidations and service charge and
the potential relevance to rent review.
For more information, please contact:
Paul Moorcroft
Product Group Head
T: +44 121 232 1277
paulmoorcroft@
eversheds-sutherland.com
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Can you get your Lease
Renewal to trial within 20 weeks?
An overview of the fast track pilot
scheme and our views on it 6
months in!
The Central London County Court (CLCC) has
introduced a new pilot scheme for unopposed
lease renewals aimed at speeding up the
lease renewal process, enabling cases to run
more smoothly and saving costs. The scheme
is essentially a mandatory process and is
expected to last until January 2019. However,
if this scheme is successful then it will be
rolled out to all courts nationally. Essentially
when proceedings are issued in CLCC, they
are now automatically transferred to the First
Tier Tribunal (FTT). The aim of the scheme
is “to ensure that all cases proceed to a final
determination as smoothly and as quickly as
possible.” With this in mind, the Court Service
has suggested that matters should be listed
for a hearing within 16-20 weeks.
A point to note is that should a party wish to
use the pilot scheme and issue proceedings
at CLCC when the property is not in that
Court’s jurisdiction area, it will be sent to the
Court which has jurisdiction for that property
under CPR 56.2(c).
For more information, please contact:
Lisa Barge
Partner
T: +44 121 232 1143
lisabarge@evershedssutherland.com
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Key points:
–– lease renewals are now progressing
quickly – Until the new scheme came
into effect parties were able to extend
the directions timetable by 28 days
and request numerous stays. Now,
once proceedings are issued, there
is no ability to stay the claim except
for a one-off 3 month period at the
beginning either for PACT referral
(arbitration) or where lease expiry (and
therefore, the valuation date) is later
than 20 weeks from the case being
referred to the FTT. Other than this,
the FTT is not prepared to grant any
more stays save for in “exceptional
circumstances.” It is still unclear what
these circumstances are. However,
the fact that lease negotiations are
progressing would not be a sufficient
reason in our view
–– the directions are standard - If no
stay is in place then the FTT issues
its own version of directions with no
directions hearing. This is different
from the usual process for lease
renewals where both parties are able
to agree a set of directions. It is the
Tribunal therefore, and not the parties,
that drives the pace
–– disclosure is rare - There is no
automatic disclosure of relevant
documents and the parties will need
to make an interim application if this
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Eversheds Sutherland’s experience of
the Fast Track pilot scheme

is required; examples may be where
one party holds relevant comparables
or the landlord wants to include a
redevelopment break option.
–– experts need to be prepared early
- There is heavy reliance on experts
being proactive at an earlier stage;
they are to exchange comparables and
measurements within a matter of weeks
of the directions being ordered
–– instructing transactional lawyers at
the outset is key – We have found that
it is crucial to instruct the transactional
team at the stage of issuing proceedings
in order to ensure that the lease is
agreed relatively quickly without rushed
negotiations due to the tight timeframe
–– different Tribunal - The hearing will
take place with a Judge sitting alongside
an expert valuer who would assist in
making a determination as to rent/interim
rent. The Judge will also have greater
knowledge of property matters including
business tenancies which may lead to
more consistent results in the outcome
of cases. This process can lead to lower
costs if most lease terms are agreed
and valuation is the only issue as the
FTT may be prepared to receive written
submissions rather than an oral hearing
(which means less costs as no need to
instruct counsel)

We currently have cases within the
new scheme. We have found that the
new scheme is useful in driving the
pace and ensuring that both parties
focus their minds on negotiations
for the renewal lease. This increased
speed does not serve all clients well;
some tenants may want a more
relaxed timetable as they do not
have final approval to renew or their
strategy may not be determined.
The pace does not appear to be as
fast as the Court Service originally
envisaged as the FTT has been unable
to list matters for a hearing within the
short space of 20 weeks. This leads
us to question whether the FTT has
the time and resources to keep up
with such a tight timetable? In reality
we expect we will see cases take
considerably longer. That said, they
will be much quicker to trial than
under the traditional process. The
implications for clients are:
–– the need to make quick decisions
–– the need for experts to be
instructed (and gather their
evidence) as soon as proceedings
are issued
–– Offers to settle, eg Part 36 offers
are increasingly important
–– PACT may offer a viable alternative
for a slower timetable (but both
parties must agree to this)
–– the potential front loading of costs
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Don’t take their word for it the no oral modification effect
Rock Advertising Limited v MWB Business Exchange Centres
Limited [2018] UKSC 24
The Supreme Court has issued its judgment
in a case that considered the issue of
whether a clause which provides that a
contract may not be amended other than
in writing (known as a no oral modification
clause (NOM)) is legally effective. The
decision provides useful guidance on the
enforceability of NOM clauses. It also
provides a reminder of other ways in which
contractual terms can be varied by accident
or design.
Background
Rock Advertising Limited (Rock Advertising)
entered into a licence agreement (the
Licence) for office space with MWB Business
Exchanges Centres Ltd (MWB). Clause 7.6 of
the Licence included a NOM clause which
provided that “all variations to this Licence
must be agreed, set out in writing and
signed on behalf of both parties before
they take effect”.
Rock Advertising fell into arrears and
proposed a revised schedule of payments
to part defer payments and to spread the
accumulated arrears over the remainder of
the licence term. This payment plan resulted
in MWB accepting slightly less than the full
amount it was owed.
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Subsequently, there was a telephone
discussion between a director of Rock
Advertising and a credit controller employed
by MWB. Rock Advertising contended that,
during this call, MWB had agreed to vary
the terms of the Licence to incorporate the
proposed revised payment schedule. That
contention was disputed by MWB. When
Rock Advertising failed to pay the arrears,
MWB locked it out of the office space and
commenced proceedings to recover arrears
due under the Licence.
The question which was (ultimately)
put to the Supreme Court was whether
the contractual term prescribing that
the agreement could not be amended
except in writing and signed by the parties
overrode the telephone discussion which
(Rock asserted) agreed a revised schedule
of payments. Earlier the Court of Appeal
had ruled in favour of MWB that this
telephone discussion had amounted to
an oral agreement to revise the schedule
of payments and also amounted to an
agreement to dispense with clause 7.6 (ie
that the NOM was not effective).
The Supreme Court unanimously overturned
the Court of Appeal’s decision. It held that
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the variation between Rock Advertising and
MWB was not effective because it did not
comply with the NOM clause.
The Supreme Court’s reasoning was:
1. the parties were free to reach an
agreement on the terms that they saw fit.
Whilst the concept of “party autonomy”
could and should operate up to the point
when the contract is made, thereafter, it
should apply only to the extent that the
contract allows; and
2. there was no public policy reason
as to why NOM clauses should not be
legally binding. Such clauses can: (i) help
to circumvent attempts to undermine
written agreements by informal means (a
possibility which is open to abuse); (ii) avoid
misunderstandings as to what the parties
have agreed to vary by requiring such
variation to be documented; and (iii) make
it easier for large corporate structures to
effectively police internal rules restricting the
authority to agree variations to contracts.
There are however two main caveats to
the Supreme Court’s judgment which are
worth noting:

1. a NOM clause will not prevent the parties
from entering into collateral contracts where
such contracts are genuinely independent
agreements (and not simply modifications of
other agreements already in existence) and
supported by consideration; and
2. a NOM clause will not prevent a
successful estoppel argument in the right
circumstances. Namely if it can be shown
that a party ought to be precluded by his
conduct from relying on a NOM clause
and the other party has relied on such
conduct to his detriment. For a party to
be successful in arguing that the variation
should be upheld under the principles of
estoppel (notwithstanding a NOM clause), it
would need to show: (i) words or conduct
unequivocally representing that the variation
was valid aside from its informality; and (ii)
that something more would be required for
this purpose than the informal promise itself.
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Impact

Comment:

The case is an important reminder that:

Whilst some may feel the judgment
is restrictive on parties’ common law
rights, others have welcomed the
commercial sense and pragmatism
which it appears to adopt.
Fundamentally it is much easier for
parties (particularly larger corporate
structures) to have certainty over what
has been agreed and administer those
terms where contractual provisions
are written down. In short-term and
one-off transactions the issue may be
less acute but it is a key consideration
in longer term arrangements.

1. care should be taken when administering
contracts and the terms of important
contracts should be reviewed to check
whether they contain NOM clauses. If
they do not, then those on the front line
who manage the day-to-day operations
of contracts with suppliers, distributors or
customers should be made aware of the key
terms. Unless they are appropriately briefed
there is a risk that they will make agreements
which run counter to the provisions of the
contract. Whilst this judgment provides
comfort that such discussions may not be
enforceable (even if one party has performed
its end of the deal) where the contract
includes a NOM clause, it will always be
better to avoid the debate and potentially
timely and costly litigation down the line
2. care should always be taken before making
any promises to commercial counterparties.
Such promises could potentially give rise to a
collateral contract or mean that the promisor
is estopped from relying on its contractual
rights notwithstanding this judgment
3. where discussions do take place as regards
varying a contract, they should take place on
a “without prejudice and subject to contract
basis” to help ensure that such discussions
do not become binding and proper records
should always be kept
For more information, please contact:
Alison Oldfield
Partner
T: +44 113 200 4660
alisonoldfield@evershedssutherland.com
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It is important to note that the case
does not say that NOM clauses are
the ‘be all and end all’ – for example,
they will not work in all scenarios: if an
informal variation was clearly intended
to vary or do away with the previously
agreed contractual procedures for
variations or if one party behaves in a
particular way following an informal
variation, there remains the possibility
that the informal variation will have
effect or give rise to rights of one party
to rely on it. In such circumstances – it
is important to record properly any
such discussions in case they need to
be relied on at a later date.
Finally, where businesses do want the
freedom to vary contracts orally, for
example to deal with fast paced sector
changes, then the parties may want to
consider including a provision to that
effect in the contract to provide clarity,
possibly specifying who has authority
to vary contracts.
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Arbitration:
Achieving the unachievable
No Curfew Limited v Feiges Properties Limited (2018) (unreported)
An arbitrator had misunderstood expert
evidence as to the split between trading
and ancillary areas in a hostel and bar
rent review.
The landlord had written to the arbitrator
pointing out the mistake, which the arbitrator
then amended and republished his award.
The tenant said there had been no power to
amend the award because there had been no
slip or clerical error. The parties argued that
there would be a serious irregularity causing
substantial injustice pursuant to Section 68 of
the Arbitration Act 1996 if the award was left
amended (the tenant’s contention) or if it was
unamended (the landlord’s contention).

The Court agreed that there was no clerical
mistake or error such that the arbitrator should
have amended his award pursuant to Section
57. However, the Court did not remit the
amended award because it found that there
was no serious irregularity that had caused a
substantial injustice pursuant to Section 68.
Key points:
–– challenges to an arbitration award are rare
and extremely difficult
–– any points of law that an arbitrator has
got wrong have to be “plainly wrong” and
so if there is any alternative argument, an
arbitrator’s award will not be overturned
–– the threshold for a serious irregularity
under Section 68 is also extremely high as
exemplified by the outcome of this case
–– we may see, as a result of this decision,
more disgruntled parties writing to
arbitrators seeking to correct parts of the
award given the court was not prepared to
step in when an arbitrator had corrected
his award in an unlawful way
For more information, please contact:
Will Densham
Partner
T: +44 207 919 0582
willdensham@evershedssutherland.com
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Business Rates: occupation is
beneficial by occupation
R (Principled Offsite Logistics Limited) – v - Trafford Council [2018]
EWHC 1687 (Admin)
In a decision which will be welcomed by
corporate occupiers nationwide, the High
Court has ruled that the storage model
employed by Principled Offsite Logistics
Limited (“Principled”) in order to mitigate
rating liability for its clients is sufficient to
constitute beneficial occupation. This is a
ground-breaking case where the judge was
invited to review the well-known Makro
decision and a raft of older authorities in
order to determine whether storage for the
purposes of rates mitigation could establish
rateable occupation or whether there had
to be an independent business purpose.
Principled enters into leases with landlords
of vacant commercial properties. Principled
stores goods in these properties for a period
of at least six weeks, which triggers empty
rates relief of three or six months for the
landlord upon termination of the lease.
Principled then charges a fee depending on
the level of rates saved by the landlord.
In more recent years, Principled and its
clients have been subject to interrogation
from a handful of local authorities who
challenged whether Principled was in
rateable occupation of the properties,
applying the four stage Laing test of (1) actual
occupation; (2) beneficial occupation; (3)
exclusive occupation; and (4) occupation
which is not too transient.
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Although the facts in this case were not
agreed and there was fluctuation in Trafford
Council’s position during the course of the
litigation, the principal point of contention
was whether Principled could be said to be in
beneficial occupation when the purpose of
the occupation was rates mitigation. Trafford
considered that there was no ‘value’ to the
occupation when the placing of goods within
a property was secondary to the objective of
rates mitigation; the tax relief was received
after the occupation had ceased.
Trafford elected to issue various summonses
against Principled and Principled had already
been involved in lengthy Magistrates’ Court
proceedings with this particular council.
However, the Magistrates’ Court hears
every claim on a case by case basis and
could not have set a binding precedent in
terms of the substantive dispute between
the parties over beneficial occupation.
Principled therefore decided to take the
initiative and launch a judicial review action
against Trafford’s decision not to recognise
Principled’s occupation, focusing on an
individual summons. Although the Council
was initially agreeable to the point of law
being determined by the High Court and the
summonses were stayed, as the litigation
progressed the Council raised various
procedural arguments and shifted away from
their original position, contending that the
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Magistrates’ Court and not the High Court
was the appropriate forum for this type
of dispute.
The Hon Mr Justice Kerr appreciated that
the parties had been locked in expensive and
time-consuming litigation for some time and
there was a need for the substantive issue to
be determined. He also identified that there
was a lack of clarity over this issue from the
earlier authorities.
By interpreting the words “occupation” and
“occupy” in the context of their ordinary
English meaning, the Court found that the
beneficial occupation test could be satisfied
where the value or benefit to the occupier
was the occupation itself. There is no
requirement for an additional purpose or
motive beyond the occupation itself. So long
as there is sufficient intention to occupy for
a reward, the consideration of any further
commercial or other purpose is irrelevant.
The Court concluded that Principled’s
procedure specifically constitutes beneficial
occupation as it is “genuine and produces
the legal results for which, by the wording of
the documents, they provide”. The Court did

not quash the summons which formed the
basis of the claim as it considered that there
were still factual differences over Principled’s
occupation which would need to be resolved
by the Magistrates’ Court in the absence of
agreement. However, the Magistrates’ Court
would now have clarity on the beneficial
occupation issue and should adopt the
approach in this decision.
Local authorities are becoming more
aggressive in their interrogation of rates
mitigation schemes and we are seeing
the number of challenges steadily rising,
even though the practices adopted by
corporate occupiers to mitigate rates
have remained relatively constant in their
methodology. Although this judgment
greatly assists occupiers in its interpretation
of beneficial occupation and has wideranging ramifications, it also shows that
there is a need for a robust approach to rates
mitigation. Councils can challenge each
occupation on its facts and it is essential that
correct procedures are followed in line with
legislative requirements.
For more information, please contact:
Arren Thornton
Principal Associate
T: +44 121 232 1905
arrenthornton@
eversheds-sutherland.com
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Business Rates: £300m ATM decision
awaited from Court of Appeal…But
will that be the end of it?
The Court of Appeal has now heard arguments which will decide
whether ATMs in supermarkets, convenience stores and petrol
stations will be separately assessed for business rates purposes.
Tesco, Co-Op, Sainsbury’s and Cardtronics
are the appellants who consider that the
ATM sites should be assessed as part of
the property on which they are located or
should not be treated as separate units;
conversely, the Valuation Office believe
that the ATMs should be assessed as
separate sites.
ATMs themselves are not rateable as they
are plant and machinery which are exempt
from taxation for these purposes, but the
questions concern whether the sites which
the ATMs are located upon can constitute
separate units for rating purposes and
whether the store owner or the operating
bank are in control of those areas.
The parties are agreed that ATMs situated
within premises where the owner also
operates the ATMs (eg banks) will not be
separately assessed, but there are three
further categories which fall to be decided:
1. freestanding machines located within
stores
2. internal ATMs only accessible by those
who enter the stores
3. external ATMs
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In terms of the current position for each
of them: (1) freestanding machines are not
separately rateable; (2) internal ATMs are
under the control of the store owner; and
(3) external ATMs are under the control of
the bank.
By conservative estimates there are over
100,000 appeals and £300m resting on the
outcome of the case, so an appeal to the
Supreme Court is more than likely. There are
also significant repercussions for consumers
as well, as retailers will be less likely to want
to provide an ATM service in the future if the
units are separately rateable and it may signal
the end of free-to-use ATMs in stores.
A further update will follow once the Court
of Appeal has handed down its decision.
For more information, please contact:
Arren Thornton
Principal Associate
T: +44 121 232 1905
arrenthornton@
eversheds-sutherland.com
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Scotland: Code Rights –
Light at the end of the Fibre
SSE Telecommunications Limited v William Millar
[2018] SCA (Civ) 14
Land and buildings which are used for the
distribution of electronic communications
are subject to a legislative regime which,
until December 2017, was found in
Schedule 2 of the Telecommunications Act
1984. This Telecommunications Code (“the
Code”) – and its replacement - regulates
relations between operators of electronic
communications networks and landowners.
There have been surprisingly few cases
which consider the provisions of the Code
and this decision offers some guidance in
particular on the valuation of compensation
to be paid to a landowner over whose land
electronic communications apparatus
is situated.
The Code has been replaced by the
Telecommunications Code (subject to some
transitional provisions) which is contained in
Schedule 1 of the Digital Economy Act 2017.
This means that cases under the “old Code”
will become even less frequent but will still
be of interest to those getting to grips with
the new Code.

In this case SSE had rights for electric lines
and a fibre optic cable over a landowner’s
property. The fibre optic cable was in the
transmission line and contained 24 individual
fibre optic strands. When these are “lit” data
is transmitted and received through
the cable. Fibre which is not “lit” is not
transmitting and is not in use. Customers
put their own equipment at each end of the
cable to “light” the fibre. These fibres are
known as “dark” fibres.
The landowner served notice under the
Code requiring SSE to remove its electronic
communications apparatus from his
property. SSE served a counter notice under
the Code, which restricted the landowner’s
right to require removal. In the absence of
agreement, SSE raised the action requesting
the Court to grant them various rights for
electronic communications equipment over
the landowner’s land. The Code enables the
Court effectively to set out the terms of an
“agreement” between the landowner
and operator.
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The court looked at whether the rights
granted under the old Code permitted
SSE to allow customers to use the dark
fibres within the fibre optic cable. The
Code is prescriptive as to what equipment
it covers. If equipment is covered by the
Code the operator benefits from various
protections and removal is more difficult for
a landowner. The Sheriff held the dark fibres
were not “apparatus” within SSE’s “electronic
communications network”. The Sheriff then
looked at the valuation of compensation due
to landowners under the Code. Both sides
appealed the Sheriff’s decision.

the wider consumer benefit of an electronic
communications network is a matter of some
significance”. It said that, “to interpret the
Code in the manner contended for by the
[landowner] would inevitably lead to added
complexity, cost and delay in the negotiation
of the rights necessary to access a preexisting electronic communications network,
and consequently, would not, on any view, be
consistent with the wider consumer interest”.

The Sheriff Appeal Court looked in detail
at various defined terms in the Code and
concluded that the fibre optic cable – and
dark fibre within it – is in fact apparatus
comprised within SSE’s electronic
communications network. This means that
it was covered by the Code. The Court
concluded it would only fall outwith that
definition if the dark fibre was distinct and
separate from the lit and unlit fibre. It did
not matter that the dark fibres were used by
customers rather than SSE. SSE continued
to own them. The landowner’s argument
centred on the use of the fibres rather than
the rights which SSE sought to acquire under
the Code. The Court looked at the Code as
a whole and commented that “it is clear that

The Court then looked at the amount of
compensation payable to the landowner in
respect of the rights granted to SSE. In short,
the Code gives the Court power to impose
terms on the parties which would have been
“fair and reasonable” if they had entered the
agreement willingly.
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In other words, the Code did not prevent
SSE from allowing customers to use the
dark fibres.

It concluded that the Code provides a
scheme for the compulsory acquisition of
rights. A Code operator can apply to the
Court for rights in or over land without the
landowner’s consent. This means that the
principles of compensation in the more
traditional compulsory purchase situations
are relevant such that compensation must
be assessed by reference to the value to
the landowner. The actual assessment is a
question of fact which requires evidence
as to the value of the landowner’s land but
for the scheme – what does the landowner
lose by having the rights over the land taken
from him, rather than what does the operator
gain in acquiring the rights. What is fair and
reasonable must be assessed against the
background that should an agreement not
be reached there is a right of compulsory
acquisition.
The appeal court have sent the case back to
the Sheriff to hear evidence as to valuation of
the compensation payable to the landowner.
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Key points:
–– consumers’ interests in an electronic communications network are at
the heart of both pieces of legislation and will be a key consideration
for the Courts in applying rights under each Code
–– the “new Code” contains differing provisions for the assessment
of compensation due to landowners if the court (now the Lands
Tribunal in Scotland) imposes agreement; how these will work in
practice remains to be seen
–– the new Code will apply to existing agreements, subject to certain
modifications and exceptions, as set out in the transitional provisions
–– the new Code will continue to have a significant impact on the
relationship between landowners/occupiers and ‘operators’ for
agreements relating to telecoms apparatus on land or buildings
throughout the United Kingdom

For more information, please contact:
Heidi Archibald
Principal Associate (Scotland)
T: +44 131 476 8373
heidiarchibald@
eversheds-sutherland.com
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Scotland: The key step to
serving a break notice is to
make sure it is actually sent!
Gateway Assets Limited v C.V Panels Limited [2018] CSOH 48
A tenant had a ten year lease with a break
option after 5 years, which could be
exercised by giving not less than 6 months’
written notice to the landlord. When the
tenant served a break notice just under 6
months before the break date, the landlord
replied to say that the notice was too late.
The tenant then produced another break
notice that they said had been sent two
months earlier.
The landlord sought an order from the Court
of Session that the tenant had failed to
exercise the break option validly. The main
questions for the Court were:
1. whether the earlier break notice had
been sent by the tenant and received by the
landlord; and
2. if so, whether this break notice met the
requirements prescribed by the lease.
Was the earlier break notice sent by the
tenant and received by the landlord?
The Court found that the earlier break notice
had not been sent. The tenant relied on
one witness who claimed to have drafted
and sent the notice. His evidence was not
accepted. Both this notice and the later
notice contained the same mistake in the
address. The wording of the second notice
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indicated the author had no knowledge of
the first notice so the Court considered it
unlikely he had copied the mistake from it.
The nature of the mistake was such that it
was unlikely to have occurred independently.
The implication was that having realised the
second notice was late, the tenant created a
new, backdated notice, copying the terms of
the notice actually sent.
The Court concluded that, even if deemed
service provisions are not complied with,
there is a rebuttable presumption that a
letter that has been sent has been received.
However, here, the landlord successfully
rebutted this presumption with evidence as
to their procedures for receiving post and
evidence that no one had seen the notice.
Would the earlier break notice have been
valid had it been sent and received?
The landlord also challenged the validity of
the break notice itself. The first challenge was
whether the terms were sufficient and the
second was whether it was addressed and
sent to the correct party. Neither of these
challenges were successful.
The notice stated that the tenants “herewith
give notice of our intention to terminate the
lease”. The landlord argued that it was not
therefore a notice to terminate the lease but
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rather a notice to inform the landlord of the
tenant’s “intention” to terminate the lease.
The Court accepted that the wording had an
element of ambiguity but found that in the
circumstances a reasonable recipient would
have understood the purpose of the notice.
Prior to the date of the notice, the landlord’s
agent had written to the tenant stating that
“all communications and correspondence”
should be sent to it. The tenant therefore
addressed the notice to the landlord’s agent.
The court found that a break notice falls
within the scope of “all communications
and correspondence”. This meant that the
agents had authority to receive notices on
behalf of the landlords and, even if that was
wrong, the landlord was personally barred
from arguing otherwise given the terms of
the letter. It should be noted that this aspect
of the decision might have been different if
the lease had been more prescriptive about
where notices were to be sent.

Key points:
–– failure to properly comply with the
terms of a break option can have costly
consequences
–– in Scotland, this also applies to a notice
to terminate a lease at the end of its term
as, otherwise, the lease will automatically
continue
–– the key failure here was to serve notice
in time but other mistakes can have the
same effect even though, in this case, the
Court applied the “reasonable recipient”
test to find that the notice would have
been valid if it had been served on time
For more information, please contact:
Patrick Glennie
Associate (Scotland)
T: +44 131 476 7902
patrickglennie@
eversheds-sutherland.com
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Keep droning on
Amendment to the Air Navigation Order 2016
affecting the use of drones
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Relevant background:
New laws came into force on 30 July
2018 which prohibit drones from flying
at a height above 400 feet or within 1
kilometre of airport boundaries. The
changes have been enacted by an
amendment to the Air Navigation
Order 2016 and are intended to reduce
the possibility of damage to windows
and engines of planes and helicopters
by drones.
Further legislation will come into force
on 30 November 2019 when the new
laws will also require owners of drones
weighing 250g or more to register with
the Civil Aviation Authority and for drone
pilots to take an online safety test.
Drone users who breach the new height
and airport boundary restrictions could
be liable for an unlimited fine, up to five
years in prison or both. Users who fail to
register or sit the competency tests once
enacted could face fines of up to £1,000.

The new law reflects the sharp increase
in the use of drones across many
sectors of the economy.
Drones are being used to facilitate
site inspections for build projects or
maintenance. They are being used to
map vast geographical areas. They
are driving efficiencies by enabling
swifter access to remote locations
and improving safety by reducing the
amount of work at height which is
required to inspect assets.
Any individual or organisation can buy
a drone at a relatively low cost and fly
it with limited regulatory constraint –
regardless of their motives for doing so.
(There are some additional restrictions
contained in the Air Navigation Order
2016 beyond those implemented on 30
July 2018 but they are limited).
So what legal issues arise from the use
of drones when they are being flown
over private land? The answer is that,
generally speaking, the law is playing
catch-up.
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Key points:
–– if a drone causes physical damage to
property the pilot will be liable for that
damage under the principles of common
law of trespass

–– the use of drones over private property is
also likely to give rise to concerns about
privacy. In the right circumstances this
type of piloting could also breach Article
8 of the Human Rights Act 1998 which
provides a general right to “respect for
private and family life”

–– if the complaint is simply that the drone
is being flown above private land, then a
property owner’s rights are more limited.
As a matter of general principle he/she
–– drones equipped with camera
will enjoy rights in the airspace above
transmission or recording equipment also
their property only to such height as
risk potential breaches of the General
is necessary for the ordinary use and
Data Protection Regulation and the law
enjoyment of their land and the structures
of confidence. If drones are capturing,
upon it. If someone or something
recording or transmitting personal data,
encroaches upon that airspace without
such as images of individuals, property
permission, the perpetrator will be liable
that they own and car licence plates
for trespass. Exactly what the extent of
(and very often they do) and wrongfully
that airspace might be in the context of
processing this data, there will be a
drones however is largely untested (the
potential breach of GDPR. If a camera
leading case Lord Bernstein v Skyviews
capable drone is used to deliberately
and General Limited [1978] QB 479
capture business confidential information,
involved flying a commercial aircraft- to
that would breach the law of confidence
take aerial photos at much greater height).
–– although there are regulatory and civil
Given the increasing potential for low
remedies available for these various
flying drones we can perhaps expect the
breaches however, the practical issue
law to develop in this area – watch this
remains that the origins of a privately
(air)space!
piloted drone can be hard to locate.
–– even if there is no incursion into air space
Tracking pilots to challenge one off
however there will be potential for redress
events can prove difficult but if the activity
under the law of nuisance to the extent
becomes more long running then a range
that the activity can be said to interfere
of legal options could be considered (ie
with the owner’s reasonable use and
seeking an injunction or a harassment
enjoyment of his/her land
claim)
For more information, please contact:
Alison Oldfield
Partner
T: +44 113 200 4660
alisonoldfield@eversheds-sutherland.com
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Urban Exploring 2
The last edition of InFocus included a
report on the rapid growth of urban
exploring in the UK – an activity which
typically involves trespassing on private
property usually associated with some
other stunts or anti-social behaviour. The
individuals involved take advantage of the
fact that the usual remedies for trespass
do not represent an effective deterrent
and they are generally careful to avoid
committing criminal offences.
We also reported that Eversheds Sutherland
is at the forefront of assisting landowners
to address the problems associated with
this activity by obtaining civil injunctions to
restrain trespass.
In the first half of 2018, we have obtained
over 15 injunctions on behalf of the owners
of tall office buildings, construction sites,
shopping centres and a film studio.
After a relatively quiet period in April and
May, urbex activity began to increase again in
June – including some new entrants to the
scene.
Properties in England which have been
targeted recently include the following:London Construction Sites
–– Harbour Central - Galliard Homes
–– 250 City Road - Berkeley Homes
–– Elephant Park - Lendlease
–– Imperial College, White City - Laing
O’Rourke
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Regional Construction Sites
–– HSBC Birmingham
–– Winvic Leicester
–– Axis Tower Manchester
London office buildings
–– City Point, London EC2
–– Broadgate Tower, London EC2
London hotels
–– M by Montcalm – City Road
Theme Parks etc
––
––
––
––
––

Alton Towers - Merlin
Butlins
IMAX, Waterloo
Legoland – Merlin
02 Arena

Public realm
–– Middlesbrough Transport Bridge
–– Tyne Bridge
In June 2018, the number of subscribers to
one YouTube user’s channel broke through the
1 million barrier for the first time. Their activities
may be curtailed in July 2018 as they are facing
a criminal trial for what is understood to be a
public order offence committed earlier in the
year. Whatever bail conditions they are subject
to pending that trial appear to have had little
or no impact on their behaviour, however.
Subject to the outcome of the criminal trial, the
individual claims to be planning to take their
particular brand on a UK tour just as soon as
they pass their driving test!
We are working with experts in the security
industry and DCI Georgina Barnard to
lobby Parliament to introduce new criminal
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offences to curb the worst examples of urbex. In the meantime, civil
injunctions remain the most effective remedy for landowners who are
concerned to protect their properties from the risk of trespass.
In the autumn, we will be holding a series of conferences on the subject
of urban exploring which we will be hosting at our London office.
Stuart will also be speaking at the International Security Expo at
Olympia in London on 28-29 November 2018.

For more information, please contact:
Stuart Wortley
Partner
T: +44 2079190969
stuartwortley@eversheds-sutherland.com

43

Eversheds Sutherland InFocus

Snapshots
Ropemaker Properties Limited, The
Churchmanor Estates Company
plc v Bella Italia Restaurants
Limited, Casual Dining Limited
[2018] EWHC 1002 (Ch)
A reminder that to terminate an
Agreement for Lease the strict notice
provisions in the agreement must be
followed. The Court confirmed this
was still the case where the required
recipient of the termination notice was
a sister company of the tenant serving
the notice and who subsequently
purported to waive the requirement
to serve written notice on them and
whose property directors participated
in the tenant’s board meeting resolving
to terminate the agreement. The
circulation of written board minutes
was not sufficient to satisfy the strict
service requirements.
For more information, please contact:
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Joy Smith v Mohammed Riaz
Khan (17 May 2018)
The Court of Appeal has provided
guidance on how to assess general
damages for trespass when an unlawful
eviction has taken place but no claim for
reinstatement to the property is made. In
essence, damages are to run for as long
as the right of occupation continues.

Zinc Cobham 1 Ltd (In
Administration) v Adda Hotels
The High Court found that damages
in lieu of an order for specific
performance was the correct remedy
ordered by the deputy master where
the tenant failed to comply with
covenants in leases to trade, operate
and maintain hotels in accordance with
specific standards.
For more information, please contact:

Charlotte Webster
Senior Associate

Rebecca Rowley
Associate

T: +44 121 232 1232
charlottewebster@
eversheds-sutherland.com

T: +44 121 232 1295
rebeccarowley@
eversheds-sutherland.com

Eversheds Sutherland InFocus

London College of Business
Limited v Tareem Limited [2018]
EWHC 437
The High Court has yet again reinforced
the fact that courts will look beyond the
terms of an agreement when deciding
whether an occupier is a tenant or
licensee. Whilst the wording of the
agreement indicated a licence, the court
was guided by the fact that possession
of the premises had been granted for
the college to operate from, the college
had fitted out the premises, a service
charge was collected and the college
had not had the benefit of legal advice.

For more information, please contact:

Corvan (Properties) Ltd v AbdelMahoud [2018] EWCA Civ1102
A landlord was unsuccessful in
persuading the court that a management
agreement was not for a term of more
than 12 months and therefore triggered
the consultation requirements under
s.20 of the Landlord and Tenant Act
1985. The agreement stated that its
contract period “…will be for a period of
one year… and will continue thereafter
until terminated upon three months’
notice…”. The Court of Appeal upheld
the Upper Tribunal’s decision. It found
that the use of the word “will” in the
definition of contract period introduced
a mandatory requirement that the
contract will continue beyond the initial
twelve months. As such the contract
should be constructed as one for a
period of one year plus an indefinite
period after that subject to the three
months’ notice period. The result being
that a cap of £250 was placed on the
tenant’s contribution to the managing
agents’ fees.
For more information, please contact:

Alex Wright
Senior Associate

Anna Bevan-Jones
Principal Associate

T: +44 161 831 8582
alexwright@
eversheds-sutherland.com

T: +44 29 2047 7229
annabevan-jones@
eversheds-sutherland.com
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Motion pictures
Andrew Todd and Alex Wright have represented an Irish company
seeking to urgently restrain a winding up petition to be presented in
the Irish High Court. The matter related to a valuable development site
in the UK. The case was reported in The Irish Times in May 2018 and is
due to be heard in Dublin later this year.
Will Densham and Heather Tomlinson in our London team have a
case proceeding in the Court of Appeal on the interpretation of a
conditional break clause where more than £20 million of future rent is
potentially payable depending upon the Court’s decision
Richard New and Cheryl Chisholm in our Cambridge office have
recently settled an Upper Tribunal appeal for a major London site of
one of the UK’s largest clothing retailers where the Valuation Office
agreed both to accept our client’s valuation in full and to pay costs
The Edinburgh team have been advising a number of clients on their
options when seeking to terminate leases and other agreements
relating to land. This has included acting in an ongoing court action
for declarator that a lease has been validly irritated (forfeited) following
breaches by a tenant, advising on the enforceability of “keep open”
clauses in leases and advising telecoms clients on their reinstatement
obligations when terminating sites. The team is also assisting several
clients in relation to applications for consent to alienation of leases or
change of use as well as in respect to debt recovery actions
Arren Thornton, Alison Room and Sejal Johar have been immersed in
water and sewage, so to speak, following our recent appointment to
provide legal services to Thames Water. This has included contesting a
challenge to an exercise of statutory rights to divert a sewer, advising in
relation to an injunction to prevent damage to a pipe and taking steps
to remove trespassers occupying land at a reservoir.
Julie Dilcock has been acting for Cuadrilla in successfully securing
injunctive relief in respect of its fracking sites in the North West as
well as acting in substantial proceedings under the Mining Code for a
major transport client. Dan Gilligan and Kath Cook have been advising
a property fund in relation to a disputed break and Kath Cook has also
been advising a major energy provider on a disputed overage payment.
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Focused on real estate
dispute resolution
What we do for our clients
The Eversheds Sutherland Real Estate Dispute
Resolution team provides creative solutions
to all property-related problems, acting for
institutional landlords, real estate
developers, tenants and major landowners
across all sectors of the economy. More
importantly, we will help you avoid problems
in the first place.
We organise around our clients; accessible in
London but with broad coverage across the
UK and internationally. We have unbeatable

market knowledge by keeping close to our
clients and the key commercial players and
by using a networked approach to ensure
that this knowledge is managed,
transferred and delivered in the most cost
effective manner.
Where possible we employ the strategic use
of ADR and mediation. With our established
links with leading counsel, experts and
surveyors, we can offer preferential rates.

Did you know?

1

We have the largest real estate dispute resolution team in the UK: thirteen partners; sixty lawyers;
including three Scottish qualified real estate dispute resolution lawyers and a full time specialist
practice support lawyer. The team has built up a specialist knowledge which is unrivalled.

2

Our wealth of experience includes acting for both landlords and tenants in disputes, specifically in
the UK’s leading rating dispute case.

3

We make the law - we win high profile cases at the Supreme Court, Court of Appeal and in other
tribunals with reported leading cases every month. Our cases often lead the debate on current
issues and our comments are sought and articles written in The Lawyer, Property Week and Estates
Gazette.

4

We have extensive sector and international experience demonstrated by our work for BAE Systems,
BBA Aviation, Barclays, Booker, Co-op Bank, EDF, Hammerson, HSBC, Land Securities, Legal and
General, Manchester Airport Group, Mitchells and Butler, Morrisons, National Grid, Network Rail,
NEXT, SEGRO and Taylor Wimpey.

5

We work on high profile developments on a range of issues including the Shard of Glass for a major
Qatari investor, Shaftesbury in substantial litigation connected with its various development projects
and acting for the Olympic Park legacy vehicle in a large number of disputes and development
agreements relating to key relocations as well as on easements and rights.

6

We have surveyed our clients independently through Acuigen and received feedback on over 300
cases. 97% of our clients would recommend Eversheds for litigation work.
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What our clients
say about us
Here are some of our most recent reviews which featured in Chambers and Partners UK
Directory 2018
From Chambers UK 2018

“They seek to accurately understand our needs as a client and tailor
their responses in a timely manner to our specific requirements.”
“They were very good at keeping me up to date and they gave me all
the options available from the high-risk to the low-risk. They have also
managed the case exceptionally well and really simplified the process.
I can’t ask for anything more to be done”
“The number of lawyers in the team gives us comfort when it
comes to unusual issues as they are likely to have recent experience
of dealing with that issue and so move with the market. They are
extremely client-centred”
“Always a high standard, Eversheds are the kind of brand I am happy
to use and recommend. A business-focused energy with a good legal
team and good property consultants”
“A high level of cohesion and resources in their team and they allocate
resources as best suit. They provide comprehensive advice and strong
guidance to resolve complex matters”
“They have strong, relevant and current market experience, allied with
a good commercial perspective”
“Excellent service in terms of both the knowledge and skills evident
and also their ability to communicate on progress”
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Contacts
If you have any comments or questions, please contact one of the following:
Paul Moorcroft
Partner, Head of Real Estate
Dispute Resolution
T: +44 121 232 1277
paulmoorcroft@evershedssutherland.com

Will Densham
Partner
T: +44 207 919 0582
willdensham@evershedssutherland.com

James Batham
Partner
T: +44 161 831 8131
jamesbatham@evershedssutherland.com

Damian Hyndman
Partner
T: +44 113 200 4073
damianhyndman@evershedssutherland.com

Kath Cook
Partner
T: +44 292 047 7165
kathryncook@evershedssutherland.com

David Feist
Partner
T: +44 121 232 1330
davidfeist@evershedssutherland.com

John Kemkers
Partner
T: +44 207 919 4772
johnkemkers@evershedssutherland.com

Richard New
Partner
T: +44 122 322 4239
richardnew@evershedssutherland.com

Lisa Barge
Partner
T: +44 121 232 1143
lisabarge@evershedssutherland.com

David McGuirk
Partner
T: +44 161 831 8572
davidmcguirk@evershedssutherland.com

Alison Oldfield
Partner
T: +44 113 200 4660
alisonoldfield@evershedssutherland.com

Stuart Wortley
Partner
T: +44 207 919 0969
stuartwortley@evershedssutherland.com

Andrew Todd
Partner
T: +44 113 200 4760
andrewtodd@evershedssutherland.com
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This briefing is correct at 31 July 2018. It is intended as
general guidance and is not a substitute for detailed advice
in specific circumstances.
Data protection: Your information will be held by
Eversheds Sutherland LLP (“Eversheds Sutherland”), in
accordance with the Data Protection Act 1998, and added
to our marketing databases. It may be used for internal
statistical analysis, to fulfil any requests from you for
further information and services and, unless you have
asked us not to, to contact you about other services or
events offered by Eversheds Sutherland or our associated
offices. We may pass your details to our associated offices
(some of which are outside the EEA), but we will only allow
their use for the purposes mentioned above. We may also
transfer your details to any successor to our business (or
a relevant part of it). An up to date list of our associated
offices and their locations can be found on our website at
eversheds-sutherland.com. This privacy statement applies
to all information that we hold about you.
If you do not want your information to be used in this
way or your information is incorrect, please call:
+44 121 232 1000 and we will assist you with your queries.
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