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Foreword
Over the last decade, governments and revenue authorities have
adopted an aggressive stance in relation to international tax
matters. Much of this can be traced back to the financial crash in
2008 due to the lasting impact it had on the geo-political and
geo-economic environment and the increase in the ease with
which businesses can now operate cross-border, which has resulted
in the blurring of several previously accepted tax assumptions.
There has been a growing trend of tax authorities carefully
reviewing the level of tax paid by taxpayers operating in
global markets. Tax authorities have also started using a
variety of techniques to increase taxation and revenue
collection in their respective jurisdictions. We have begun
to see examples of different tax authorities undertaking
simultaneous tax audits and investigations of businesses in
multiple jurisdictions, as well as more traditional disputes
concerning transfer pricing and tax treaties. Measures
designed to increase taxation are often counterbalanced
by measures that are designed to increase investment and
trade. Such measures are sometimes subject to challenge
because they may be discriminatory. There are various
forums that such a challenge may be brought in and this is
a growing trend in the international tax disputes space.
There has also been a push to change how disputes are
resolved in relation to international tax matters. While the
traditional method of litigating tax disputes in domestic
courts is still the most important method of dispute
resolution, alternative methods such as advanced pricing
agreements (agreed before putting in place certain related
party arrangements), mutual agreement procedures,
arbitration under double tax treaties or bilateral investment
treaties or EU directives, mediation, pre-emptive
discussions (in Finland) and others are growing in
importance and this has been provided a further fillip due
to recent measures introduced by the OECD, the EU and
domestic governments.
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In the light of these trends we have set out here the expertise
and local capabilities of the Eversheds Sutherland
International Tax Disputes and Tax Controversy Global Team.
Our team has experience advising on various civil and
criminal, international and domestic tax disputes. Our tax
disputes lawyers have an incredible depth of expertise
representing a broad range of clients in all courts and
tribunals including the UK Supreme Court, the Supreme
Court of the United States, the Italian Supreme Court, the
Finnish Supreme Administrative Court and references to the
Court of Justice of the European Union. The team advises on
mainstream tax litigation, arbitrations, mediations, mutual
agreement procedures, investigations, bilateral investment
treaty challenges and world trade organization disputes.
Often complex, very large and headline making, our work is
always driven by one common factor – strong, high quality
client relationships and a desire to assist our clients in
delivering their strategic objectives, wherever they may be in
the world. Whatever your end goal, big or small – if it is
important to you it is important to us.
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Our tax controversy
and litigation team
Our team offers a comprehensive multi-disciplinary service to help
chart your way through complex tax disputes and to advise you how
to avoid tax disputes and what steps can be taken.
Dispute resolution can be challenging for businesses
and our extensive knowledge allows us to deliver
forward-thinking, tailored guidance on the tax and
litigation strategy.
The experience of our international network of lawyers
covers the whole spectrum of tax issues including in
relation to corporate, partnership, trust, individual and
tax-exempt entities. Our team can advise you on how to
deal with revenue authorities at every level, from tax audits
and appeals to voluntary disclosure proceedings and
mutual agreement procedures. Should a tax authority be
unable or unwilling to reach an appropriate administrative
resolution, we have a strong track record of litigating in
court and in using alternative dispute resolution
mechanisms in jurisdictions where this is available for tax
disputes or under international instruments such as double
tax treaties or bilateral investment treaties. In recent years,
we have filed more than 100 court cases on behalf of more
than 50 clients, in the US alone.
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Many of our global team have relationships with their
local revenue authorities, coupled with their detailed
understanding of local processes and procedures, and this
can help you manage tax audits and disputes as effectively
and efficiently as possible.
Our approach has been to work with and advise clients
on the most effective dispute resolution strategy and
to ensure clients have a safe path through the process,
while taking into account the specific commercial and
business needs of clients and the geo-economic and
geo-political environment.
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Traditional Dispute Resolution

Tax Disputes
We represent clients in relation to all types of tax disputes.
We have had experience representing clients on highprofile international tax litigations across various levels of
courts and tribunals including: the Supreme Court of the
United States, Federal and States courts at every level and
Tax Courts in the US; the Supreme Court, Court of Appeal,
High Court, Upper Tribunal (Tax and Chancery Chamber)
and First-tier Tribunal (Tax) in the UK; the Supreme Court
and Tax Courts in Italy; Supreme Administrative Court,
Administrative Courts, Central Board of Taxation and Boards
of Adjustment in Finland; and others across jurisdictions.
Constitutional Challenges/Judicial Reviews
We have also represented clients in relation to various
constitutional challenges, administrative appeals and
judicial reviews relating to tax across various jurisdictions
including in the US Supreme Court, the Court of Justice
of the European Union, the UK Supreme Court in addition
to the supreme courts and superior courts of many
other jurisdictions.
Criminal Tax Matters
We have particular experience in criminal tax matters.
Members of the US team have served in the role of federal
prosecutor at the US Attorneys’ Office for the Southern
District of New York supervising over 100 prosecutors in
federal tax investigations and litigation matters, and worked
extensively with the Internal Revenue Service and the Tax
Division of the Department of Justice. Examples include the
investigation and prosecution of a number of significant
cross-border criminal tax matters, including an investigation
leading to the first US indictment in connection with the
Panama Papers data leak, investigations against multiple
Swiss banks for conspiring to defraud the Internal Revenue
Service, prosecutions of numerous taxpayers and financial
professionals for their roles in participating in offshore tax
evasion, and an investigation of two Cayman companies
that led to the first convictions of non-Swiss financial
institutions for tax evasion conspiracy. This brings a unique
experience and an in-depth understanding of the internal
processes of the criminal tax landscape, which allows us to
effectively consider options and strategy in such cases.
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Tax audits
There has been an increase in tax audits globally. We have
observed that often the same taxpayer is subject to a tax
audit in multiple jurisdictions simultaneously. Businesses
must be prepared to evaluate their approach and prepare
for and resolve tax audits and disputes.
We can help prepare your business with a range of
prevention techniques including:
–

assistance with FIN 48 issues and assessment of tax
audit risks;

–

assistance during tax audits, development of audit
strategies and subsequent proceedings (e.g. tax
settlement agreements); and

–

managing and coordinating approaches to such tax
audits in multiple jurisdictions simultaneously.

Exchange of Information and Investigations
The last decade has seen an increase in international
cooperation between tax authorities through automatic
exchange of information regimes (such as FATCA and CRS)
and exchange of information on request (through double
tax treaties and multilateral conventions). This has resulted
in an increase in investigations by tax authorities globally.
Revenue authorities are vested with various powers (civil
and criminal) to procure information during such
investigations. We have expertise in advising multinational
clients in relation to such exchange of information
requests and investigations. We can help your business in
a range of ways including:
–

–

assistance with responding to exchange of
information requests and due diligence and risk
management in relation to any information or
documentation requested;
assistance with negotiating with revenue authorities in
relation to challenging the scope of any requests;

Double Tax Treaty Disputes
Double tax treaties determine taxing rights of different
states when investors engage in cross-border transactions
or investments. Often there are disputes in relation to the
interpretation or application of these instruments. This has
become more relevant with the adoption of the OECD’s
Multilateral Instrument which has modified many existing
double tax treaties. We advise taxpayers right from the
transaction stage where we assist in interpreting these
instruments through to any disputes where we represent
taxpayers in relation to any litigation, administrative
procedures or alternative dispute resolution. We have
previously advised clients in relation to issues relating to
residence of taxpayers, hybrid entities, permanent
establishments, transfer pricing, withholding taxes and
beneficial ownership, classification of income, treaty
abuse, negotiating with the IRS in relation to the limitation
on benefits and others.
Many of our lawyers have established themselves as
market-leaders in this space and engage in thought
leadership through various academic journals and
international committees and bodies.
EU Directives Disputes
The EU Parent-Subsidiary Directive and the EU InterestRoyalty Directive (amongst others) provide taxpayers with
exemptions from withholding taxes in relation to certain
cross-border transactions and/or investments carried out
within multinational groups based in the EU. Often there
are disputes relating to such directives, frequently
pertaining to the eligibility for such exemptions, beneficial
ownership and other such issues.
We regularly assist multinational clients in disputes
relating to the interpretation and application of these
directives (including engaging in mediation procedures
and litigations).

Tax Discrimination Claims
An issue that is often faced by international investors is
that the jurisdiction of investment treats foreign investors
– assisting taxpayers prepare for investigations and
less favourably than domestic investors (i.e. there is
manage investigations (for example in relation to
discrimination against foreign investors); for example
document production requests, interviews of key
due to a higher withholding tax, unavailability of certain
stakeholders, etc.).
benefits, retrospective taxation, expropriation of property,
We also regularly defend multinational clients in the
etc. Due to the complexity of rules that apply, these
context of unannounced inspections from international
disputes need to be managed carefully and in accordance
and national competition authorities. Our deep
with an overarching strategy. This is particularly so
resources and global presence allow us to assist businesses
because with such disputes the tax sums at stake are
subject to multi-site and/or multi-jurisdictional raids by
often significant.
tax authorities.
We advise clients in relation to such disputes under various
regimes (and often under a combination of such regimes),
including under domestic law, double tax treaties, bilateral
investment treaties, the EU fundamental freedoms, EU
state aid rules, world trade organization law and human
rights provisions (including the European Convention on
Human Rights). In the U.S. we also advise clients in relation
to intra-state tax discrimination claims brought under
constitutional law.
–

8

representing taxpayers to challenge the use of
investigation powers or information notices; and

Thinking one step ahead
International tax disputes team

Alternative Dispute
Resolution
Tax Arbitrations
Alternative dispute resolution has been increasingly
employed in tax disputes. With the introduction of
mandatory arbitration in the OECD’s Multilateral
Instrument, the EU Directive on Tax Dispute Resolution,
amendment of the US Model Income Tax Treaty and the
general change in attitudes of revenue authorities, it is
anticipated that there will be an increase in tax arbitrations
brought under such regimes. The rules in relation to tax
arbitrations under double tax treaties are different from
traditional commercial arbitrations and our strong tax and
arbitration teams are especially well placed to assist with
such matters. We can assist clients from the stage of
strategically evaluating whether to opt for a tax arbitration
to taking clients through the entire arbitration process. Our
global expertise and relationships with revenue authorities
make us well suited to advise in relation to arbitrations
across the world.
Bilateral Investment Treaties
We also have expertise in advising clients in relation to
arbitrations brought under bilateral investment treaties in
the context of tax. The advantage of bilateral investment
treaties (if tax is covered within the scope of such treaties)
over double tax treaties is that they provide taxpayers that
have been discriminated against with direct standing to
bring such claims in contrast to double tax treaties where
any arbitration (or mutual agreement procedure) brought
under the treaty is between tax authorities. This has been
particularly advantageous for multinational corporations
investing in certain developing countries that have such
treaties, including for those foreign corporations that have
reached tax stability agreements with domestic authorities
(for example in the mining sector).
Mediation
In jurisdictions where the tax authorities accept mediation
as an alternative form of dispute resolution we can help
you navigate the process and advise on the best strategy
and whether mediation is suitable for the tax dispute that
you have. For example, in the UK we have been at the
forefront of developing tax mediation with HM Revenue
and Customs and have found it to be a successful way of
resolving tax disputes in a wide variety of cases.

Pre-emptive Discussions
In Finland there is now a possibility to seek advance
negotiations with the Finnish Tax Administration, wherein
instead of obtaining a formal advance ruling, which can
take time and which can be litigated up to the highest
court (the Administrative Court), the matter is negotiated
face to face with the Tax Administration and the outcome
then confirmed in a letter by the Tax Administration. The
advantage of such pre-emptive discussions is that it
provides taxpayers with certainty and is a quicker process.
We have represented clients in such discussions in
international tax matters in Finland involving permanent
establishments and other issues.
Enforcement Actions and Asset Recovery
Enforcing tax judgments in foreign jurisdictions and
recovering assets in a foreign jurisdiction to offset a
domestic tax debt are subject to complex international tax
rules (which commercial matters are usually not subject
to). We advise taxpayers and revenue authorities in relation
to resisting and bringing such claims. We also advise
administrators in relation to such disputes.
Customs Litigation
We advise on situations where national authorities impose
unlawful levies and customs duties. We also advise on the
complexities of customs procedures and how to challenge
customs or deal with customs when goods are held at the
border or customs audits are undertaken.
In the context of the European Union, our team has
extensive experience advising on unlawful levies between
EU member states (and restrictions on the fundamental EU
freedoms) and in relation to unlawful levies imposed by EU
member states on third party states.
Our team also has experience advising in relation to
challenges that can be brought in relation to such unlawful
levies under world trade organization (WTO) law under the
General Agreement on Tariffs and Trade, the Agreement
on Subsidies and Countervailing Measures and the General
Agreement on Trade in Services. We also work extensively
with our international trade experts to ensure that you
have rounded advice in the area of customs duties and
world trade.
Managing Disclosure
We have extensive experience in making sure that
disclosure either as part of your own tax audit or where the
tax authorities are using their powers to seek disclosure
from third parties are in accordance with the law. Our
litigation experience is invaluable in ensuring that legally
privileged documents and information is not
inappropriately disclosed and we can help narrow the
scope of disclosure requests to make them more
manageable. For instance limiting the scope of email
disclosure and working with your in-house IT to make
sure that the process is efficient and timely.
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Recent litigation
highlights
The team acts for a broad range of corporate clients with multimillion value tax disputes in a number of industry sectors including,
aerospace, pharmaceuticals, retail, commodities, infrastructure and
mining, aviation, financial services, insurance and others. Many
involve complex aspects of domestic tax, EU law and remedies.
Our recent experience in international
tax disputes includes advising:

–

a Japanese bank, Aozora GMAC Investment Ltd, in the
landmark judicial review case against HMRC in the
Court of Appeal in relation to the extent to which
taxpayers can rely on HMRC published guidance

a UK insurance company in a litigation before the
Italian Supreme Court in relation to a dispute regarding
an €18 million tax refund and receiving a successful
outcome (the same issue is under discussion before
the second level Tax Court with reference to different
fiscal years for an amount of €8 million tax refund)

–

a UK company in relation to a potential investigation by
a tax authority relating to transfer pricing involving the
possibility of a multi-jurisdiction investigation;

an Italian group before the Italian and Spanish Tax
Authorities in connection with a mutual agreement
procedure related to transfer pricing issues

–

an Italian subsidiary of a listed Swiss automotive group
on the closure of a mediation procedure in relation to a
dispute regarding, among other issues, alleged
inventory differences and management fees

–

the Italian subsidiary of a UK healthcare group and
representing it before the Italian Supreme Court in
connection with the beneficial ownership condition in
the Interest-Royalties EU Directive

–

the Italian and Swiss subsidiaries of a US group in
relation to the closure of a mediation procedure on
disputes relating to transfer pricing and permanent
establishment issues

–

US energy and commodity trading companies in
relation to two multimillion dollar federal excise
tax cases

–

–

–

a multinational company on an investigation by HMRC
in relation to an alleged violation of excise duty rules

–

various FTSE 100 companies in relation to the Criminal
Finances Act

–

a major financial institution in relation to a tax
discrimination claim against HMRC arising out of UK
legislation on tax credit in relation to foreign tax paid
on foreign portfolio dividends

–
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a multinational entity in relation to a VAT Missing Trader
Intra-Community (MTIC) fraud investigation
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–

an Italian subsidiary of a Chinese group involved in
trading commodities before the Italian Tax Authorities
in a tax audit in relation to (i) transfer pricing disputes,
and (ii) the closure of a mediation procedure with
respect to a dispute regarding the deduction of costs
of purchases of goods and services from suppliers
based in “black-listed” countries

–

a Lithuanian headquartered group in relation to a
cross-border audit wherein the Finnish Tax
Administration argued that some of the Lithuanian and
Latvian group entities had permanent establishments in
Finland – the solution involved advance consultation
with the Finnish Tax Authority, which helped yield a
unique creative solution for the client

–

German clients in tax audits and objection proceedings
with tax authorities

–

–

a major airline company in relation to a landmark
beneficial ownership dispute in Russia

an American multinational telecommunications
company before the Tax Court of Jordan in a high
valued income tax claim

–

an American web services provider in negotiations with
the Jordanian Tax Department with respect to a
complicated sales tax matter and successfully reaching
a settlement on behalf of the client
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Tax team contacts
Africa
South Africa
Natalie Napier
Consultant, Johannesburg
T: +27 10 003 1400
natalienapier@eversheds-sutherland.co.za

Europe
Austria
Aurelius Freytag
Partner, Vienna

Gregory Komlosi
Head of Tax (Belgium)

T: +44 43 66 42 02 81 47
aurelius.freytag@eversheds-sutherland.at

T: +32 2 737 93 67
gregorykomlosi@eversheds-sutherland.be

Czech Republic
Vojtech Faltus
Tax Litigation Lead, Prague
T: +42 02 55 70 65 00
vojtech.faltus@eversheds-sutherland.cz
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Finland
Torsti Lakari
Attorney at Law, Partner, Head of Tax, Helsinki

Henri Steiner
Attorney at Law, Partner, Helsinki

T: +35 81 06 84 14 80
torsti.lakari@eversheds.fi

T: +35 81 06 84 13 31
henri.steiner@eversheds.fi

Kirsi Hiltunen
Attorney-at-Law, Specialist Counsel, Helsinki
T: +35 81 06 84 16 22
kirsi.hiltunen@eversheds.fi

Germany

Hungary

Dr Stefan Diemer
Partner, Munich

Péter Sándor
Partner, Budapest

T: +49 89 54 56 52 66
stefandiemer@eversheds-sutherland.com

T: +36 13 94 31 21
peter.sandor@eversheds-sutherland.hu

Italy

Latvia

Sebastiano Sciliberto
Partner, Rome

Anete Marhele
Head of Tax (Latvia)

T: +39 06 89 32 70 1
sebastianosciliberto@eversheds-sutherland.it

T: +371 6728 0102
anete.marhele@eversheds-sutherland.lv

Poland

Russia

Maciej Józwiak
Counsel, Warsaw

Andrey Grachev
Counsel, Moscow

T: +48 22 50 50 74 7
maciej.jozwiak@eversheds-sutherland.pl

T: +74 95 66 26 43 4
andrey.grachev@eversheds-sutherland.ru

Spain
Antonio Cuéllar Prats
Partner, Madrid
T: +34 91 429 43 33
acuellar@eversheds-sutherland.es
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Sweden
Jonas Lottiger
Partner, Stockholm
T: +46 85 45 32 21 8
jonaslottiger@eversheds-sutherland.se

Switzerland
Andrea Baetscher
Partner, Bern
T: +41 31 328 75 75
andrea.baetscher@eversheds-sutherland.ch

UK
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David Jervis
Co-Head of Global Tax, Leeds

Giles Salmond
Head of Litigation and Controversy Tax, London

T: +44 11 32 00 47 80
davidjervis@eversheds-sutherland.com

T: +44 20 79 19 47 00
gilessalmond@eversheds-sutherland.com

Ben Jones
Partner, London

Kunal Nathwani
Senior Associate, London

T: +44 20 79 19 46 86
benjones@eversheds-sutherland.com

T: +44 20 79 19 08 11
kunalnathwani@eversheds-sutherland.com
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Middle East
Jordan
Ghaleb Al Faraj
Senior Office Partner, Amman
T: +96 26 56 38 12
ghalebalfaraj@eversheds-sutherland.com

North America
US
Sarah Paul
Partner, New York
T: +12 12 30 16 58 7
sarahpaul@eversheds-sutherland.com
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Our global
offering

US
Atlanta
Austin
Chicago
Houston
New York
Sacramento
San Diego
Washington DC

Africa
South Africa
Durban
Johannesburg
Tunisia
Tunis
Mauritius
Port Louis
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Europe
Austria
Vienna

France
Paris

Latvia
Riga

Belgium
Brussels

Lithuania
Vilnius

Czech Republic
Prague

Germany
Berlin
Düsseldorf
Hamburg
Munich

Estonia
Tallinn

Hungary
Budapest

Netherlands
Amsterdam
Rotterdam

Finland
Hämeenlinna
Helsinki
Jyväskylä
Oulu
Tampere
Turku

Ireland
Dublin
Italy
Milan
Rome

Luxembourg
Luxembourg City

Poland
Warsaw
Romania
Bucharest

Russia
Moscow
St Petersburg
Slovakia
Bratislava
Spain
Madrid
Sweden
Stockholm

United Kingdom
Belfast
Birmingham
Cambridge
Cardiff
Edinburgh
Ipswich
Leeds
London
Manchester
Newcastle
Nottingham

Switzerland
Berne
Geneva
Zug
Zurich

Asia
China
Beijing
Hong Kong
Shanghai

Middle East
Iraq
Baghdad
Erbil
Jordan
Amman
Qatar
Doha
Saudi Arabia
Riyadh
United Arab
Emirates
Abu Dhabi
Dubai
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Notes
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