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FOREWORD
Following the Brexit vote last year, the Investment Association has written a series of
documents – “Brexit Series” – outlining the potential impact of Brexit on the investment
management sector, and helping our members chart a course through the uncertainties that
Brexit brings.
This paper looks at the tax consequences for our industry. Tax is an important feature of
any business, but its importance to investment managers is presented in terms of both the
impact on businesses, and their clients – investors and savers. It is a vital feature of our
industry that funds, which allow ordinary savers to have access to capital markets
investments, should not produce adverse tax consequences compared to other participants
in those markets.
This report examines the tax consequences of Brexit to both investment managers and their
clients who invest through funds.
The Investment Association have produced this report in association with Eversheds
Sutherland for information purposes only. This report does not constitute professional
advice of any kind and should not be treated as professional advice of any kind. Member
firms should not act upon the information contained in this report without obtaining specific
professional advice. The Investment Association accepts no duty of care to any person in
relation to this report and accepts no liability for your reliance on this report. Member firms
must rely on their own examination of any tax related consequences as a result of Brexit
and must make an independent determination in relation to such tax related consequences.
This report is proprietary and is intended only for the confidential use of only those persons
to whom it is transmitted (and is not to be reproduced, distributed or used for any other
purposes). Each member firm receiving this report, by accepting delivery of this report, is
deemed to have agreed not to reproduce, distribute or use information contained within
this report or otherwise disclose any of its contents without the prior written consent of the
Investment Association.
This report cannot supplant EU and domestic legislation in relation to the tax consequences
of Brexit, and member firms should ensure that they understand and comply with the
relevant tax requirements and/or consequences. Member firms should contact the
Investment Association if they have questions about this report. If there is any uncertainty
over the application of the rules, member firms should contact their legal and/or tax
advisers.
All the information contained in this report is subject to change at any time, without notice,
and was compiled with reasonable professional diligence, however, the information in this
report has not been audited or verified by any third party, and as such, the Investment
Association nor any of its respective directors, officers, employees, partners, shareholders,
affiliates, associates, members or agents (“IA Party”) do not accept any responsibility or
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liability for the truth, accuracy or completeness of the information provided, and do not
make any representation or warranty, express or implied, as to the truth, accuracy or
completeness of the information provided.
No IA Party is responsible or liable for any consequences of you or anyone else acting, or
refraining to act, in reliance on this report or for any decision based on it, including anyone
who received the information in this report from any source and at any time including any
recipients of any onward transmissions of this report. Certain information contained within
this report may be based on or obtained or derived from data published or prepared by
third parties. While such sources are believed to be reliable, no IA Party assumes any
responsibility or liability for the accuracy of any information obtained or derived from data
published or prepared by third parties.

Prepared in association with Eversheds Sutherland
(www.eversheds-sutherland.com)
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MAIN ABBREVIATIONS USED IN THIS DOCUMENT
AIF:

alternative investment fund, as per AIFMD

AIFMD:

Alternative Investment Fund Managers Directive (2011/61/EU)

AUT:

authorised unit trust

Brexit:

the event of the UK ceasing to be a member state of the European
Union and the European Economic Area. This is currently expected to
happen on or around 30 March 2019.

CJEU:

the Court of Justice of the European Union

ECA:

the European Communities Act 1972

EEA:

the European Economic Area (EU plus Liechtenstein, Iceland and
Norway)

EU:

the European Union

EU (Withdrawal) Bill: the European Union (Withdrawal) Bill
EU27:

the EU excluding the UK, that is, the remaining 27 member states

EU28:

the EU (as currently constituted including the UK)

February White

“The United Kingdom’s exit from and new partnership with the

Paper:

European Union”, published 2 February 2017

March White

“Legislating for the United Kingdom’s withdrawal from the European

Paper:

Union”, published 30 March 2017

OEIC:

open-ended investment company

TFEU:

the Treaty on the Functioning of the European Union (originally
signed in Rome in 1957 as the Treaty Establishing the European
Economic Community)

UCITS:

a UCITS fund is an undertaking for collective investment in
transferable securities authorised under Article 5 of Directive
2009/65/EC of the European Parliament and of the Council

UK:

the United Kingdom of Great Britain and Northern Ireland

WTO:

World Trade Organisation

Other abbreviations are explained as they are introduced.
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EXECUTIVE SUMMARY
The tax consequences of Brexit will affect investment managers and their funds in differing
ways. Some investment managers will be affected structurally and in some cases, returns
for investors in funds could be affected. This report aims to highlight these tax
consequences.
The UK tax system has been heavily influenced by EU law. While UK policy has long aimed
at placing investors in funds in broadly the same tax position investing through them as if
they had invested directly, the reality is that in part this has been achieved by exempting
UK companies from corporation tax on dividends received from foreign companies in 2009.
This change was driven in part by the requirements of EU law, with the UK pursuing a
policy of increased territoriality in the tax system where only UK-source income is taxed.
There is no suggestion that the UK intends to reverse this policy. It is helpful that the
Government intends to import EU law into UK law as it stands, along with other beneficial
EU-driven elements of the current tax system, at the time of Brexit.
Leaving the single market will also result in UK investment managers and their funds
ceasing to benefit from a number of its current advantages, including the ability of firms to
structure and restructure their business operations in the EU largely unaffected by exit
taxes and withholding taxes on the repatriation of profits. Funds will similarly cease to
benefit from tax advantages currently afforded to EU funds, and particularly to UCITS
funds. The UK will lose its ability to input into EU tax policy including on tax policies harmful
to the financial sector (such as the proposals to introduce a financial transaction tax). UK
firms and funds will need to fall back on the benefits provided by the UK’s double tax
agreement network and the EU right of free movement of capital which applies to third
countries.
The current UK tax regime is relatively attractive for business, with a low corporation tax
rate, a dividend exemption and the substantial shareholders’ exemption. UK-based funds
also generally have a favourable tax treatment following the introduction of the dividend
exemption and various special regimes. Important features of the UK tax system in recent
years have been its relative stability, and Government generally listening and consulting
with stakeholders before making changes and publishing guidance. The Investment
Management Strategy has successfully implemented important tax changes that improves
the UK’s competitive position for investment management. It is important that all these
friendly features continue in order for the UK to remain an attractive base.
The key recommendations in this report are:
•

There should be no material change to the existing Government policy of
investors not being prejudiced in terms of tax by investing through a fund as
compared to their investing directly.

•

All UK tax changes should be made in a measured and consultative fashion in
order to minimise the risk of unintended consequences.
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•

There should be stability for both direct and indirect taxes.

•

The UK Government should not introduce retroactive measures, including any
effectively to undo previous benefits from the exercise of EU rights.

•

There should be official recognition that business structuring is heavily
dependent on the regulatory regime, and that the outcome of negotiations
regarding regulatory matters with the EU27 is unlikely to be known with
certainty until late on in the process, so that (assuming restructuring is required)
it will not be practically possible for all investment managers to have finished the
restructuring process before the end of March 2019. It is vital that the current
UK tax reliefs for restructuring businesses remain as is for a material period after
Brexit.

•

The UK Government should seek to agree the mutual cancellation of exit
charges deferred under national legislation implementing the mergers directive
to take effect at Brexit or at the end of any transitional period.

•

The UK Government should review its double tax agreements with EU27
member states with a view to removing withholding tax that will become
payable once the Parent-Subsidiary Directive ceases to apply (e.g. with
Germany) to ensure UK businesses can structure their EU27 engagement on a
purely commercial basis. Given that renegotiating bi-lateral treaties is timeconsuming, the UK Government should, in parallel, seek to replace the ParentSubsidiary Directive with a similar agreement to provide cover in the interim
period. The UK Government should also support accelerating digital innovation
to remove/reduce barriers to cross-border investment, in particular, the burden
of withholding taxes.

•

The UK Government should seek assurances from the EU27 that the member
states will continue to give UK and EU27 persons the benefit of the free
movement of capital (in accordance with their obligations under the TFEU).

•

The UK Government should seek an accord with the EU27 on social security
matters, failing which it reviews its legacy agreements with the EU27 member
states and negotiates new agreements and/or renegotiates them where
appropriate.
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1

UK COMPETITIVENESS

The UK has the largest investment management industry in Europe and the second largest
in the world. Globally, it is the most internationally-focused marketplace, serving millions of
savers domestically and overseas, and has benefited from, and contributed to, London’s
role as a global city.
The industry has seen consistent year on year growth for the last five years with a record
£5.7 trillion under management by the end of 2015. Nearly 40% of UK investment
management assets are managed on behalf of overseas clients, and just under half of those
are from outside Europe. The industry contributes some £6bn to the UK economic balance
sheet through significant export earnings. The UK remains the largest investment
management centre in the European Union, with a greater market share than the next
three jurisdictions (Germany, France, and Italy) combined, and the second largest centre
globally.
This growing demand from clients is matched by an increasing need to unlock long-term
investment in business and infrastructure, creating jobs and growth and reducing reliance
on bank-based financing.
It is important to consider how Brexit will impact perceptions of wider international
competitiveness. Many businesses investing into the UK will have done so on the
assumption that terms of access to the EU single market would have been more
dependable than the referendum result has now implied. They will be watching closely how
other factors, including the UK’s tax regime, evolve.
International firms determine their choice of location by multiple factors. Some, such as
time zone, language and legal structure are relatively immutable, but others may be far
more variable over time. Outside of the EU, we expect the UK to have more control of rules
relating to import/export access, immigration, regulation and tax. How this control is
exercised will influence the UK’s future competitiveness.
The future approach to tax policy is likely to be of considerable importance in strengthen ing
the UK’s competitive position. This does not imply a “race-to-the-bottom” on tax policy
designed to compete directly with other EU27 countries to attract businesses. However, it
does require a serious focus on ensuring, in tandem with the wider EU negotiations, that
the UK is able to retain its wider international attractiveness.
Already the UK has one of the most attractive tax regimes for funds and investment
managers in the world, featuring: no capital taxes on funds; no withholding taxes on
dividend or interest payments from funds; a competitive corporation tax regime and UK
funds tax regime; a specialised HMRC team for funds (“CISC”); and an extensive network of
double tax treaties. A vital component to the future competitiveness of the UK industry is a
commitment to maintain these features of the UK tax regime, and enhance them.
Of particular relevance to investment activity is the UK’s extensive network of double tax
treaties. It is critical in the current climate that the UK maintain this “jewel in its crown”.
This is not just in the context of Brexit but further afield outside of Europe where other
countries are looking to increase their tax-take by shifting the tax base from domestic

10 of 48

BREXIT SERIES – 5 – TAX ISSUES FOR INVESTMENT MANAGERS
taxpayers to overseas investors. The UK should commit to ensuring that HMRC is
sufficiently resourced to respond to challenges for businesses making use of the UK’s
treaties with other jurisdictions after Brexit.
More broadly, the position of the UK’s investment management industry is supported by the
critical mass of financial and related professional services firms and investors located in the
UK. This sustains deep capital markets and pools of liquidity and ensures efficient and well functioning capital raising and trading activity across all asset classes. The investment
management industry is concerned to ensure that, as Government considers the future
shape of tax policy for a global investment management industry, it considers our industry
through the wider lens of the financial services cluster. There are a number of tax features
that impact the broader financial sector that have developed directly in response to the
global financial crisis – e.g. a bank levy and bank surcharge. Maintaining such tax burdens
on the financial sector in the long-term will act as a disincentive for banks to remain in the
UK which will ultimately harm the cluster of the financial sector on which our industry relies.

2

GENERAL MATERIAL

2.1

GENERAL PRINCIPLES OF EU LAW AND BREXIT

UK tax law is, like all other UK law, currently subject to the principle of the supremacy of EU
law, insofar as a UK court has “to override any rule of national law found to be in conflict
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with any directly enforceable rule of Community law” 1. That will change with the repeal of
the European Communities Act 1972 (the “ECA”) which it is intended will take effect under
the European Union (Withdrawal) Bill (first introduced into the House of Commons on 13
July 2017) on the exit date.
However, Theresa May announced in her Lancaster House Speech on 17 January 2017 that
“… as we repeal the European Communities Act, we will convert the “ acquis” – the body of
EU law – into British law”. The acquis is the body of common rights and obligations imposed
upon all EU member states including the Treaties, EU legislation and case law of the CJEU.
Incorporating the acquis into UK law will ensure that the UK/EU will have an equivalent
regulatory framework on the day that the UK leaves the EU – which may be helpful in
negotiating the terms of market access for businesses as the regulatory framework will
(initially at least) be fully compatible with the EU’s.
The white paper2 “The United Kingdom’s exit from and new partnership with the European
Union”, published on 2 February 2017, states in the chapter headed “Taking control of our
own laws” at paragraph 2.3 that “The Court of Justice of the European Union (CJEU) is the
EU’s ultimate arbiter on matters of EU law. As a supranational court, it aims to provide both
consistent interpretation and enforcement of EU law across all 28 member states and a
clear process for dispute resolution when disagreements arise.” The paragraph finishes: “We
will bring an end to the jurisdiction of the CJEU in the UK. We will of course continue to
honour our international commitments and follow international law.”
The white paper3 “Legislating for the United Kingdom’s withdrawal from the European
Union”, published on 30 March 2017, gives more detail on the process for this and the
expected content of the planned Great Repeal Bill (now published with the formal name,
the European Union (Withdrawal) Bill).
The March White Paper states that, after Brexit, EU directly-applicable regulations and
directly-effective parts of directives (as they stand at the time of Brexit) are to be read
directly as a part of UK law. It also clarifies that CJEU decisions made up to the time of
Brexit will be treated for UK purposes in the same way as UK Supreme Court decisions and
continue to have binding effect (unless overturned by legislation). Further, the Government
considers that: “To maximise certainty … the Bill will provide that any question as to the
meaning of EU-derived law will be determined in the UK courts by reference to the CJEU’s
case law as it exists on the day we leave the EU.” The EU (Withdrawal) Bill as published
does this.
Based on draft EU negotiating guidelines (30 March), CJEU cases relating to the UK (for
example with a UK litigant) in progress at the time of Brexit may possibly also be agreed to
be binding (they will in any case inevitably relate to the state of the law as it was before
Brexit).
It is currently unclear how CJEU decisions made after Brexit but relating to EU law preBrexit will be regarded. The initial version of the EU (Withdrawal) Bill provides at clause 6
that:

“(1)

A court or tribunal –
(a) is not bound by any principles laid down, or any decisions made, on or
after exit day by the European Court; and
(b) cannot refer any matter to the European Court on or after exit day.

1

Per Lord Bridge in R v Secretary of State for Transport, ex parte Factortame [1990] 3 CMLR 375 at 379–380, HL

2

February White Paper: https://www.gov.uk/government/publications/the-united-kingdoms-exit-from-and-new-partnership-withthe-european-union-white-paper
3

March White Paper: https://www.gov.uk/government/publications/the-great-repeal-bill-white-paper
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(2)

A court or tribunal need not have regard to anything done on or after exit
day by the European Court, another EU entity or the EU but may do so if it
considers it appropriate to do so.”

The actual position will depend both on the parliamentary process and, possibly, upon the
withdrawal negotiations. Notwithstanding this, it appears likely that UK courts will generally
find CJEU decisions made after Brexit in relation to EU law which is then identical to UK law
to be persuasive (they cannot be binding) based on the reasoning of the CJEU and possibly
the opinions of the advocates-general (in the same way that the UK courts treat
Commonwealth law as persuasive but not as legally binding precedent). The March White
Paper clarifies that CJEU decisions made post-Brexit will not be binding on UK courts, and
this is reflected in the drafting quoted above.

2.2

MECHANISM FOR AMENDING EXISTING LEGISLATION

The Government has taken the approach with the EU (Withdrawal) Bill that the only viable
legislative model available to deliver the changes required to ensure a functioning statute
book on exit from the EU is for the Bill to:





repeal the ECA;
convert EU law as it stands at the moment of exit into domestic law before the UK
leaves the EU;
create powers to make secondary legislation, including temporary powers to enable
corrections to be made to the laws that will no longer operate appropriately as a
result of the UK leaving the EU and to implement any withdrawal agreement; and
to maintain the current scope of devolved decision-making powers in areas currently
covered by EU law.

The Government has recognised that, for the purposes of preserving and converting EU
law, it falls into two categories. The first is the law that has been enacted under the
enabling provision in the ECA and in other ways and related provisions. This is to be
preserved under the Bill in the form that exists immediately before the exit day (and is
referred to as “preserved legislation”). The other category contains the direct EU legislation
(EU regulations, EU decisions and EU tertiary legislation), as well as direct EU legislation as
it applies with adaptations for the EEA and any other rights that are recognised and
available in domestic law through section 2(1) ECA (for example, directly effective rights
contained in EU treaties). This will all be converted and incorporated into domestic law in
the form in which it exists immediately before the exit day (this is referred to as “converted
law”).
The Government has recognised that both the preserved and converted law will require
various amendments for it to work effectively, distinguishing between “failures” where the
law does not operate effectively and a broader range of “deficiencies” where the law does
not operate appropriately or sensibly. The Bill contains enabling legislation allowing
ministers to correct these by secondary legislation in the two years following the exit day.
(There are similar enabling provisions up to the exit day enabling ministers to adopt
measures implementing a withdrawal agreement.) These broad Henry VIII powers may
prove controversial.
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These measures will apply to tax legislation which has been made or amended under
powers in the ECA or which otherwise relate to the EU or EEA, in the same way as to other
legislation. References to EU or EEA member states or to definitions dependent on EU law
will therefore be able to be amended under these measures in order to enable their
continued effectiveness on and after exit day.
The EU (Withdrawal) Bill will also:




incorporate all other rights that are available in domestic law by virtue of section
2(1) of the ECA, including the rights contained in the EU treaties, that can currently
be relied on directly in national law without the need for specific implementing
measures (unless they arise from an EU directive); and
provide that pre-exit case law of the CJEU be given the same binding precedent
status in UK courts as decisions of the Supreme Court.

Regarding the UK’s tax legislation, in practical terms, drafting the necessary secondary
legislation to deal with failures and deficiencies across it all will be a significant drafting
exercise unless it is done by some form of generic read-across to enable references to EU
provisions to be read as references to the definitions newly-incorporated into UK legislation.
Focusing on the tax legislation affecting asset management, we have established that
neither UCITS nor AIF is used frequently in the Taxes Acts, and have set out the areas
where they are used in Appendix 3 by way of a form of checklist.
Where the tax legislation currently refers to EU or EEA member states, these references will
be dealt with by statutory instrument and it appears that such references will be deemed or
amended to continue to refer to the EU27 plus the UK, at least immediately following the
UK’s exit. This would be likely to continue throughout any transitional period, if one is
agreed in the Article 50 withdrawal negotiations. This is also considered in Appendix 3.
Some UK definitions are derived from EU directives and the Government will need to draft
new secondary legislation to deal with these, as noted above. It may be that these crossreferences to EU legislation are retained in the short term. They need to be removed to
prevent meanings in the UK statute being dependent on what will, following Brexit, be
foreign law and the meaning of UK legislation changing as a result of future CJEU decisions
and EU legislation. The Bill is very clear that the UK courts will be required to interpret
preserved and converted law according to its meaning immediately before the exit day and
provides that a copy of the relevant law at that date is to be preserved in the National
Archives.
Examples of EU/EEA-related UK direct tax legislation relevant to investment management
are:
1.

The term UCITS in particular will necessarily have a different meaning in the UK
after Brexit.

2.

Section 363A Taxation (International and Other Provisions) Act 2010 (“TIOPA
2010”) treats UCITS funds established in other EEA states and Alternative
Investment Funds (“AIFs”) established outside the UK as automatically non-UK
tax resident to allow them to be managed by UK entities without the fund

14 of 48

BREXIT SERIES – 5 – TAX ISSUES FOR INVESTMENT MANAGERS
becoming UK-tax resident. The section refers to EU/EEA member states and the
UCITS and AIF definitions are cross-referenced to EU directives.
3.

The deferral of exit charges at Schedule 3ZB Taxes Management Act 1970; this
applies only to a company moving to a territory in the EEA (which includes the
EU member states).

4.

Section 140A Taxation of Chargeable Gains Act 1992 (“TCGA 1992”); this applies
only to a transfer of a whole or part business and its assets to another member
state and which prevents corporation tax on chargeable gains from arising on
any gain on the transfer.

As noted above, the new statutory instruments are likely to provide some form of generic
read-across mechanism to deal with the immediately required amendments.
Where, following a decision of the CJEU, an element of UK law has been found not to be in
compliance with a directive and the relevant part of the directive has been given direct
effect in the UK, it would be useful if the UK authorities incorporate this into UK law before
Brexit to clarify that this effect will continue immediately post-Brexit, even though these
situations are covered by the wording in the EU (Withdrawal) Bill. Where anything in an EU
directive has direct effect but there is no CJEU or UK case law on it at the exit day, UK
taxpayers will cease to be able to rely on it.

2.3

DIRECT TAXES

2.3.1 CURRENT POSITION – EXTENT TO WHICH UK DIRECT TAX IS AFFECTED
BY EU MEMBERSHIP
Direct tax is currently a responsibility of each individual EU member state (subject to
compliance with EU laws generally and, in particular, the four fundamental freedoms 4). UK
direct tax law has therefore been made independently of the EU except insofar as it has
been specifically designed to avoid conflicting with any EU law. In some cases, where it was
known or thought that there was a conflict, existing tax law has been amended (normally to
as limited an extent as practicable) to avoid the problem. This process has, particularly over
the last 15 years, contributed to some fundamental changes to the UK tax system, for
example the general exemption from UK corporation tax on non-UK dividends received,
which is beneficial to UK OEICs and AUTs.
UK tax law has also been amended from time to time in order to enable UK persons to take
advantage of the EU fundamental freedoms, as well as arrangements or processes provided
for in EU law.

2.3.2 IMMEDIATE RESULT OF BREXIT ON UK DIRECT TAXES
There should, in principle, be no immediate change to UK direct tax as a consequence of
the UK leaving the EU. In practice, however, some existing legislation will require
amendment to avoid its meaning inadvertently changing as a result of the UK leaving, as
discussed above. This is likely to be dealt with by secondary legislation made under a
Finance Act or other specific primary legislation.

4

(1) Free movement of goods, (2) freedom of movement for workers, (3) right of establishment and freedom to provide services
and (4) free movement of capital.
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2.3.3 LONGER-TERM FREEDOM TO CHANGE DIRECT TAXES FOLLOWING
BREXIT
Following Brexit (and, possibly, the end of any transitional period) the UK will potentially be
free to implement any changes to UK tax law that Parliament wishes to make without the
need for compliance with EU law and treaties. These decisions will, however, continue to be
constrained to a greater or lesser extent by any withdrawal and/or free trade agreement
reached with the EU27 (which is likely to include provisions equivalent to the EU state aid
rules, and also rules preventing unfair competition, including in the tax arena) as well as
the OECD’s and WTO’s rules (for example on harmful tax practices).
As noted, UK tax law that has been or will be made or amended prior to Brexit in order to
comply with EU directives or any other EU legislation will not be changed autom atically by
the UK’s exit from the EU and the legislation will remain in place unless and until it is
altered by Parliament under normal UK statutory processes (including any special processes
put in place by the exit legislation).
There is a concern that the Government could change the current deferral provisions for
exit charges post-Brexit but before all necessary restructuring of fund management and
distribution arrangements is complete. This would be particularly inappropriate given that
the restructuring is being forced on investment managers simply to minimise the damage to
their businesses from Brexit.
At the fund level, it is also possible that, post-Brexit, the Government changes the tax rules
affecting funds in a way that is detrimental to them. This could happen either because of a
deliberate change of policy towards fund taxation or, which is more likely, it could happen
inadvertently as a result of other changes in tax rules.

2.3.4 WILL EU LAW REMAIN RELEVANT TO UK DIRECT TAXATION POSTBREXIT?
EU directives are legal acts of the EU which require member states to implement them into
domestic law. Accordingly, although the relevant EU directives (including on interest,
royalties, dividends and mergers) will themselves cease to apply to the UK at Brexit (subject
to any decision or agreement to retain or import some of their provisions during a
transitional period and/or as part of any withdrawal agreement with the EU27), this will
have no immediate impact on existing UK law, including the law specifically implementing
them in the UK, save where the domestic law needs clarifying because it refers specifically
to provisions of a directive or refers to EU member states and so forth.
EU regulations are legal acts of the EU that are directly applicable in the member states;
they are not generally relevant in the direct tax field as direct tax remains a national
competence. EU regulations, for example, govern the application of customs duties
throughout the EU so as to provide a harmonious system of customs duty collection and
administration at the EU border, without the need for any domestic implementing legislation
by the member states themselves.
With regard to case law, see section 2.1 on general principles above. While the import of
the acquis will provide equivalence at the outset, it is still likely that, in the longer-term, the
meaning of some originally identical provisions in UK law and EU law will start to diverge.
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This could result from the CJEU and UK courts interpreting them in different ways postBrexit and/or from EU or UK legislative amendments post-Brexit.

2.4

INDIRECT TAXES

2.4.1 VALUE ADDED TAX
The UK VAT system is designed to implement the EU VAT system set out in EU directives.
Much of the UK case law on VAT is determined by interpreting domestic VAT legislation
consistently with the directives and with CJEU case law. The interpretation of domestic VAT
law is often dependent upon the meaning of articles in the directives. Where the UK courts
are unsure of the meaning they may currently refer questions to the CJEU. The March
White Paper acknowledges that “CJEU case law has over the past four decades clarified
what is and is not subject to VAT, and failing to follow that case law [the UK] legal system
would create new uncertainties about the application of VAT” 5. The March White Paper
confirms the Government’s intention that legislation will be introduced so that at the point
of Brexit, EU-derived law (such as VAT) will be determined in the UK courts by reference to
the CJEU’s case law as it exists on the day the UK leaves the EU 6 and this is contained in
the EU (Withdrawal) Bill as originally published. In so far as the CJEU case law develops
after this date, it is not clear what standing this case law will have before a UK court.
Unless Parliament specifically legislates otherwise (and the first draft of the EU (Withdrawal)
Bill provides to the contrary), we believe that it is safe to assume that the case law would
be persuasive authority for the UK courts after the exit day.

MANAGEMENT OF SPECIAL INVESTMENT FUNDS
The CJEU has greatly influenced the scope of the UK’s VAT exemption on the management
of special investment funds. Although the definition of special investment funds is left to the
member states7, in accordance with the Principal VAT Directive (“PVD”), the UK, whilst a
member of the EU, has to comply with EU law when defining special investment funds and
implementing the provisions into UK law. In Claverhouse8, the CJEU held that whilst the
member states had a discretion to define a special investment fund, in doing so it must
guarantee “the principle of fiscal neutrality from the point of view of the levying of VAT on

the management of special investment funds which are in competition with other special
investment funds such as funds falling within the scope of the UCITS Directive ”. Following

this case, the UK made significant changes to the definition of special investment funds 9
with effect from 1 October 2008 with changes to items 9 and 10 of Group 5 of Schedule 9
to the Value Added Tax Act 1994 (the Act).
There is no specific reason why the UK would seek to change this legislation for the
purposes of the UK leaving the EU. However, post-Brexit (and any transitional period that
may be agreed with the UK and the EU27) the UK would be able to widen or indeed narrow
the scope of the exemption. Whether the UK would be able to discriminate so as to exempt
the management of certain funds and tax the management of others in competition with
each other is open to speculation. If the acquis is adopted into UK law as the Government
intends, then the UK courts will be required to interpret existing domestic UK VAT legislation
consistently with pre-Brexit CJEU case law, so that the UK would have to maintain principles
of fiscal neutrality and equal treatment. Indeed the UK courts would be bound to apply this
CJEU case law in the same way as decisions of the UK Supreme Court 10 as a result of the

5

March White Paper at paragraph 2.15

6

ibid paragraph 2.14

7

Article 135(g) of Council Directive 2006/112/EC (the Principal VAT Directive)

8

JP Morgan Fleming Claverhouse Investment Trust plc v Revenue and Customs Comrs (Case C- 363/05) [2008] STC 1180

9

See the Value Added Tax (Finance)(No2) Order SI 2008/2547

10

March White Paper at paragraph 2.16.
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EU (Withdrawal) Bill, assuming that the relevant provision in it is enacted in broadly its
original form. However, Parliament would be free to change UK legislation post-Brexit to
legislate in a discriminatory way, if Parliament believed that it was desirable so to do. That
said, Parliament’s ability to discriminate may be dependent upon any trade deal the UK
reaches with the EU or with other international obligations the UK has to observe in order
to comply with the principle of not creating any state aid, via its taxation system.

DIRECT EFFECT OF EU VAT DIRECTIVES
It is understood 11 that HMRC has been given legal advice that the principle of direct effect
(part of the acquis created by CJEU case law), will cease to have effect post-Brexit. Direct
effect is the principle which allows legal persons of the EU member states to rely on the
directly effective provisions of directives in the place of conflicting national law 12. This is
likely to be the case, since although the Government has announced in the March White
Paper that the decisions of the CJEU made before Brexit will be binding in the UK in a
similar way to judgments of the Supreme Court, there will be no directives applicable in UK
law, upon which nationals can rely, following the repeal of the ECA.
The CJEU has held that Article 13B(d)(6) of the Sixth VAT Directive (now Article 135(g) of
the PVD) which exempts the “management of special investment funds as defined by
member states” has direct effect 13. It was understood (following a meeting between HMRC
and the IA VAT Committee 14) that HMRC would not seek to have the law changed
immediately (contrary to guidance given in 2014 15) and would adhere to CJEU case law on
the management of special investment funds, in so far as taxpayers can rely on direct effect
even though domestic law does not, on its face, comply with the PVD as interpreted by the
CJEU in recent case law on the management of special investment funds. However, because
direct effect will cease to apply from the date of Brexit, HMRC has said that UK VAT
legislation will need to be amended so as to give effect to recent CJEU case law on the VAT
liability of the management of special investment funds. If the UK does follow this advice,
this will mean that the UK will need to amend legislation pre-Brexit to implement the
decision of the CJEU in ATP16 in order that the management of a defined contribution
pension scheme, which meets certain characteristics, will be VAT exempt. In addition,
HMRC has indicated that it will be necessary to amend the UK legislation pre-Brexit on the
VAT liability of the management of property funds that are subject to state supervision in
the light of the CJEU decision in Fiscale Eenheid17.
However, in the light of the statements made in the March White Paper that the pre-Brexit
case law of the CJEU will be equivalent to a decision of the Supreme Court, it is not clear
that it is strictly necessary for the UK to legislate to give effect to ATP and Fiscale Eenheid ,
because the UK courts would have to give effect to these cases, if Parliament legislates in
the way set out in the March White Paper. In other words the EU (Withdrawal) Bill (once it
becomes law) will provide that the pre-Brexit case law of the CJEU will be effective in UK
law. Until the UK legislation is changed, a taxpayer can (i) rely on the clear words of the
current UK legislation to apply the VAT exemption only to the management of those funds
set out in items 9 and 10 of Group 5 of Schedule 9 to the Act; or (ii) argue that the UK
11

HMRC gave this indication at a meeting with the IA VAT Committee on 20 April 2017.

12

See Case 8/81 Becker v Finanzamt Münster-Innenstadt [1982] ECR 53, [1982] 1 CMLR 499, ECJ, where the CJEU expressed the
concept of direct effect as follows: “…wherever the provisions of a directive appear, as far as their subject -matter is concerned, to
be unconditional and sufficiently precise, those provisions may, in the absence of implementing measures within the prescribed
period, be relied upon as against any national provision which is incompatible with the directive or in so far as the provisi ons define
rights which individuals are able to assert against the state”.
13

See Claverhouse [2008] STC 1180 at 1199, paragraph 62.

14

Meeting between HMRC and the IA VAT Committee on 22 March 2017.

15

In RCB 44/14 (of 25.11.14) HMRC announced at paragraph 1.8 that “UK legislation will be amended in due course to implement
the ATP judgment”
16

ATP (Case C-464/12) [2014] STC 2145

17

Fiscale Eenheid X NV cs (Case C-595/13) [2016] STC 2230
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legislation needs to be interpreted consistently with the relevant CJEU case law so as to
apply the VAT exemption more widely as the CJEU has done; or (iii) in the light of
conflicting UK law (until Brexit) rely on the direct effect of Article 135(g) of the PVD in
respect of ATP and Fiscale Eenheid. It appears that HMRC do not regard the VAT
exemptions in items 9 and 10 of Group 5 of Schedule 9 to the Act to be capable of an
interpretation consistent with the CJEU cases of ATP and Fiscale Eenheid (i.e. option (ii)
above). Accordingly, if there is to be a change of legislation it will create more certainty for
taxpayers in the run up to Brexit and at least immediately thereafter.
It is also understood that HMRC will work with the Financial Conduct Authority (FCA) to
ensure that the legislative definitions of the special investment funds set out in items 9 and
10 of Group 5 of Schedule 9 to the Act and the relevant notes to Group 5 operate properly
from the date of Brexit. For example, where funds are constituted in other EEA member
states.
Any non-essential changes to the VAT liability of financial services, are likely to be delayed
until post-Brexit. Any changes will be dependent upon any trade agreement between the
UK and the EU27. The latter may take some time after Brexit.
As things stand, the application of Article 135(1)(g) (as well as other aspects of the PVD) is
not consistent throughout the EU as demonstrated by recent case law of the CJEU and the
fact that certain jurisdictions, such as Luxembourg and Ireland, have wider definitions of
special investment funds to encourage funds to be set up in those jurisdictions. In addition,
it is not clear how the UK and the EU27 will define “state supervision”, as a criterion for the
VAT exemption to apply to the management of a special investment fund. There are clearly
differences at the moment throughout the EU. This mismatch may upset the principle that
VAT is, broadly speaking, payable in the member state of consumption and that all member
states have broadly equivalent systems of VAT. Some of this difficulty is apparent when one
considers the potential impact of Brexit on the ability to recover input tax as discussed
further below.

VAT IMPLICATIONS OF MOVING FUNDS FROM THE UK TO THE EU27 OR
ESTABLISHING NEW FUNDS IN THE EU27
The UK legislation provides that the management of certain offshore collective investment
schemes or sub-funds fall outside the scope of the UK VAT exemption and are taxable if
they are not marketed in the UK (subject to a de minimis limit)18. Although the
management of such an offshore fund is outside the scope of UK VAT, it will give rise to
input tax recovery under section 26(2) of the Act, in the hands of the UK manager, because
the supply would have been taxable if made in the UK (“OSR” treatment). Therefore, postBrexit, if a fund is moved to a country within the EU27 to take advantage of passporting
and the ability to market to investors within the EU27, the management of such a fund by a
UK manager will continue to be treated as OSR, giving the UK manager the right to recover
the input tax used to make such a supply. If the fund is capable of being regarded as a
special investment fund in the host member state then there will be no reverse charge VAT
and local management of that fund will be VAT exempt (subject to local VAT rules).
For the purposes of VAT, supplies made by a UK taxable person to a fund located in an
existing member state would also be treated as OSR to the extent that those services are
made to a customer outside the UK which would be taxable if made in the UK. Such taxable
supplies that cannot be regarded as part of the management of a special investment fund
in the host member state may give rise to reverse charge VAT in the member state in which
such a fund is located. This may give rise to additional VAT costs if existing services have to
be disaggregated to service funds both in the UK and new funds in the EU27. For example,
to the extent that any back office services may be provided within the UK by in-house staff
18

Note (6A) of Group 5 of Schedule 9 to the Act.
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at the moment (which staff costs are outside the scope of VAT), the cost of providing those
services from the UK to a fund located in an EU27 country, may be subject to an
irrecoverable reverse charge VAT cost in the host member state, if the service cannot be
regarded as VAT exempt in the host member state. At the moment special investment
funds located in the EU27 may have investment managers in London or New York and, as
we understand it, there is no reverse charge VAT payable in the host member states as
such services are regarded as VAT exempt fund management services. As the PVD
currently stands this position will not change on Brexit.
Conversely, as UK law currently stands in line with the PVD, any VAT exempt services which
are provided by a UK taxable person to a fund or taxable person in another EU member
state will not give rise to input tax recovery. The services are treated as outside the scope
of VAT with no input tax recovery; and, to the extent that the services are treated as
exempt in the host member state, there is no reverse charge VAT. Again we do not see this
position changing upon Brexit.
However, Article 169(c) of the PVD allows a taxable person to deduct input tax used for
transactions which are exempt pursuant to Article 135(1)(a) to (f) (i.e. financial services,
but not the management of special investment funds) where the customer is established
outside the Community. The UK has implemented this provision by section 26(2)(c) of the
Act and Article 3 of the Value Added Tax (Input Tax)(Specified Supplies) Order 1999 (SI
1999/3121) (the “Order”). In line with the PVD, this Order applies to services provided to a
person who belongs “outside the member states” and allows a taxable person who makes
certain supplies that would be exempt in the UK to recover the related input tax. This
therefore makes it competitive for the UK and EU financial services sector to export it s
services outside the EU. Once the UK is no longer a member of the EU and is therefore
outside the Community, Article 169(c) of the PVD will mean that VAT exempt financial
services provided by, say a French bank, can treat as OSR its supply to a UK customer
under this provision of the PVD. As the UK would not apply a reverse charge on the basis
that the services provided to the UK customer would be VAT exempt there would be a
mismatch in the VAT on services supplied by the EU supplier to the UK customer. In order
for a UK bank or financial institution to benefit post-Brexit in the same way as a French
bank in the example given, by providing VAT exempt services to customers in the EU27, the
Order will need to be amended slightly to clarify that “services … which are supplied to a
person who belongs outside the member states” applies to such services supplied “outside
the United Kingdom”, rather than outside the member states. However a change of this
nature would lead to no VAT being charged on financial services provided between the
EU27 and the UK. It is unlikely that tax authorities in both jurisdictions would be happ y for
this to continue and it may be that the UK and the EU27 would agree to adjust the system
so that the financial institution in both the UK and EU27 are on an equal footing, but this
may be dependent upon any trade deal which the UK is able to negotiate with the EU27.
If investment managers decide to set up in an EU27 member state to take advantage of
being able to market funds in the EU27 it may be that services will be provided by the
investment manager’s UK group to the new establishment in the EU27. Investment
managers who decide to do this may need to consider the impact of the decision of the
CJEU in Skandia19. This case held that supplies of services by a US entity to its branch in
Sweden was subject to reverse charge VAT because Swedish VAT grouping rules applied to
the branch rather than the whole entity. HMRC has issued Revenue and Customs Briefs on
this issue20). Although, HMRC has said that the UK will not need to change its legislation as
a result of this case, there is a change of the VAT treatment of inter-entity services with
effect from 1 January 2016 in relation to member states which operate “establishment only”
VAT grouping rules. HMRC has stated that the implication of the Skandia judgment is that

19
20

Case C-7/13

See most recently RCB 18/15
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an overseas establishment of a UK-established entity is part of a separate taxable person if
the overseas establishment is VAT-grouped in a member state that operates similar
“establishment only” grouping provisions to Sweden. This will be the case whether or not
the entity in the UK is part of a UK VAT group. Because the UK will incorporate the acquis
this case law will continue to apply in the UK. However, this case may influence the VAT
considerations of where the investment manager may wish to be established in the EU27.

OTHER VAT CONSEQUENCES OF BREXIT
It should also be noted that the UK VAT legislation will need to be updated upon Brexit
where it refers to the PVD (e.g. section 7A(4)(a) where it defines a “taxable person” within
the meaning of Article 9 of the PVD).

2.4.2 FINANCIAL TRANSACTION AND STAMP TAXES
EU FINANCIAL TRANSACTIONS TAX
The EU financial transaction tax (“FTT”), proposed by the EU Commission in 2011 to make
sure the financial sector paid its fair share after the costs borne by taxpayers during the
financial crisis, is now being taken forward by ten member states under the “enhanced
cooperation” rules. There remain major differences between these member states with
Belgium leading calls for pension funds to be excluded from the tax and Germany and Spain
concerned that it is being hollowed out. Despite this, Germany, in particular, is sensitive to
the possibility of an FTT undermining its and France’s efforts to lure international banks
from London following Brexit.
The EU’s tax commissioner, Pierre Moscovici, has also expressed concerns regarding the
FTT’s potential impact on the real economy.
If Belgium and Slovakia pull out, which is looking possible, then the number of member
states involved will fall below the minimum required for the enhanced cooperation process
to continue.
It is important to note that the UK was the first EU member state to formally oppose the
introduction of an EU-wide FTT, blocking its progress in the EU Council. Eventually the
proposal was taken forward under the EU’s enhanced cooperation rules, but the UK’s
intervention was crucial. In the future the UK will be unable influence EU policy in this way.

UK STAMP TAXES
While leaving the EU will give the UK more freedom to change its stamp taxes, this will be
restricted by the Government enacting the acquis, as well as the terms of any withdrawal
and/or free trade agreement.
In particular, it may be possible for Parliament to reverse the outcome of the CJEU decision
in HSBC Holdings and Vidacos Nominees Limited v HM Revenue & Customs 21 to permit and
re-impose Stamp Duty Reserve Tax (“SDRT”) at 1.5% on issues of shares in UK
incorporated companies to all depository receipt issuers or clearance services.

CUSTOMS DUTIES
Currently HMRC is responsible for collecting EU customs duties on goods arriving into the
UK from outside the EU. The UK has no customs charges or arrangements under domestic
law and the UK will need to consider what, if any, customs duties it wants to levy and then
legislate for them as well putting in place a collection mechanism that can cope with the

21

Case C-569/07
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increased volume of dutiable imports and lodging schedules at the WTO in time for Brexit.
This is not likely to affect the Financial Services sector directly.

2.5

THE LAWS OF OTHER MEMBER STATES

Immediately on Brexit the UK will cease to be a member state of both the EU and EEA with
the result that all references in the laws of member states of the E27 (and of any other
state) to the EU, EEA and member states of either will cease to include the UK. It is
possible that this result may be deferred for a period in respect of EU/EEA member states
by the terms of an exit agreement between the UK and EU27.

2.5.1 EFFECT ON WITHHOLDING TAX
One immediate effect of Brexit, in the absence of an agreement to the contrary, is that
payments from entities in the EU27 and EEA member states to UK residents will no longer
be governed by the general EU law prohibitions on withholding tax from payments made
within the EU or EEA. Currently withholding tax is not permitted on intra-EU payments to
companies (and certain other specified recipients) of interest or royalties, and is only
permitted on dividends where the recipient company holds less than 10% of the shares in
the company paying the dividends. These payments, when made to the UK, may therefore,
depending on the domestic law in their source country, become subject to local withholding
tax. To the extent that the rate of withholding tax exceeds any applicable provisions in the
source jurisdiction’s double tax agreement with the UK, the UK resident recipient would be
entitled to recover the excess from the relevant tax authority or, in some cases, claim it up
front. Every EU and EEA member state has a double tax agreement with the UK, although
some are old, and do not always give rates as favourable as the EU directives. The table in
Appendix 1 to this document gives the normal maximum withholding rates for EU and EEA
member states under their current double tax agreements with the UK. Making treaty
claims carries an administrative burden and therefore a cost, and is not always successful,
even from EU member states. It should be noted, however, that maximum treaty rates will
not necessarily be charged as most EU states have been moving away from withholding
taxes, at least on dividends.
Typically funds will have a “portfolio” holding and so are currently entitled to the portfolio
treaty rates which will not be altered by Brexit. They may become more difficult to enforce,
however, depending on the post-Brexit attitudes of member states and their relationships
with the UK.
Where UK UCITS funds currently benefit from a particular withholding tax treatment
because they are UCITS, this will fall away at Brexit (unless an agreement is reached with
the EU27 which prevents it).
The free movement of capital is a third country right under Article 63 of the TFEU so all
EU27 member states will continue to be bound by the TFEU not to interfere with the free
movement of capital to and from third countries, which post-Brexit will include the UK. This
should prevent them from changing their tax legislation specifically to discourage their
nationals from investing in the UK or to disadvantage UK investors investing in their
securities and other assets.
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Where a UK investment management firm either has or has to establish one or more
subsidiaries in EU27 countries for fund management or distribution purposes within the
EU27, then, depending on the local provisions on withholding tax and the terms of the
applicable double tax agreement with the UK, there may be withholding tax on dividends in
particular paid to the UK parent. The current Germany/UK treaty provides for a 5%
withholding tax on dividends paid to non-portfolio holders. Any such withholding tax is
problematic because it distorts business structuring arrangements away from what would
be appropriate for pure business-optimisation reasons.

2.6

EU DIRECTIVES AND OTHER EU TAX LAW

2.6.1 CURRENT EU DIRECT TAX LAW
Although direct tax is a matter for member states under the principle of subsidiarity, the
Council acting unanimously is able to provide specific measures for tax harmonisation by
way of directives as a result of Article 115 TFEU. Historically, member states have been
reluctant to allow EU activity in this area 22, so there is a limited quantity of existing
measures. The EU direct tax law that exists is important, however.
UK taxpayers currently benefit from many cross-border rights under various directives or
are otherwise affected by them. An immediate consequence of Brexit, unless the UK
Government agrees otherwise for a transitional period or indefinitely in a withdrawal and/or
free trade agreement with the EU27, will be the loss of these benefits.
The Parent-Subsidiary Directive (2011/96) is intended to prevent group companies
based in different EU member states from being taxed twice on the same income and
applies to shareholdings of 10% or more. This benefit will be lost and UK companies will
need to fall back on their double tax agreement rights where they have been relying on the
directive. Generally the result will be manageable but in some cases it will be problematical
and companies may want to rethink their group holding structures. The position is the same
with the Interest and Royalties Directive (2003/49). Where a cross-border merger is
under consideration, UK companies may wish to do these pre-Brexit in order to benefit from
the Cross-Border Mergers Directive (2005/56).
Losing the benefit of the common rules on social security rights and, in particular, the
rules on social security co-ordination, is likely to result in additional costs when
sending UK employees to work in the EU and other EEA countries after Brexit. It appears
from the March White Paper that the UK will retain the existing position for EU (and other
EEA) employees coming to the UK immediately after Brexit and the EU (Withdrawal) Bill as
originally drafted provides for this. It may, however, be changed in the longer term.
A number of EU directives benefit the member state’s tax authorities, rather than individual
taxpayers. These include the Mutual Assistance Directive (2011/16), which has been
used recently to regulate the introduction of the OECD’s common reporting standards
project in the UK as well as the BEPS action point on country-by-country reporting. The UK
is committed to the G20/OECD’s BEPS agenda and so losing the compulsion of an EU
directive is most unlikely to stop the UK Government from implementing such measures,
although it could well affect the details of how a particular measure is implemented in the
UK.
The recovery of cross-border tax debts within the EU has been made possible by the
Mutual Assistance Recovery Directive (2010/24) since 2012. This reverses the long-
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The UK has historically been a vocal opponent of centralising EU tax measures; a number of other member states are also
opposed to such centralisation but have been able to rely on the UK to oppose them and so avoid their unanimous adoption. It will
be interesting to see whether these other member states take a more active role post-Brexit.
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standing and internationally-accepted principle of non-enforcement of other sovereigns’ tax
(which is effective in the UK under the Government of India v Taylor 23). It seems likely in
the current climate that the UK will seek to continue mutual recovery with the remaining EU
member states.
The EU treaties, including Articles 107-9 of the TFEU, and various EU regulations constrain
EU member states in relation to state aid. The UK will be released from these EU
provisions by Brexit. It will remain constrained, however, by its membership of the WTO to
similar public aid provisions, and any withdrawal and/or free trade agreement reached with
the EU27 will most certainly include continuing state aid type restrictions. Despite this, it is
likely that the UK Government will have a little more freedom to provide state aid to UK
businesses.
It is notable that the EU Commission has effectively enforced state aid provisions in the
1972 EU–Switzerland Agreement against Switzerland.

2.6.2 PROSPECTIVE EU DIRECT TAX LAW
As noted, although direct tax is a matter for member states under the principle of
subsidiarity, the Council acting unanimously is able to provide specific measures for tax
harmonisation by way of directives as a result of Article 115 TFEU.
The Commission has been particularly active in this area over the last couple of years, and
the member states relatively cooperative, in part as a result of many of them having been
involved in the G20/OECD BEPS 24 project. The Commission released an action plan in June
2015 “A fair and efficient corporate tax system in the EU”. This picked up the BEPS agenda
in part because of its concern that each member adopting BEPS measures in its own way
would fragment the internal market.

THE ANTI-TAX AVOIDANCE PACKAGE
The Commission presented its anti-avoidance tax package in January 2016. This was part of
its ambitious plans for fairer, simpler and more effective corporate taxation in the EU. The
package contained seven parts, some legal measures and some soft law.
The most substantial part of the package was the Anti-Tax Avoidance Directive25
(“ATAD”) passed in June 2016. This covers three BEPS measures (hybrid mismatches,
interest restrictions and controlled foreign companies) and two measures that go beyond
BEPS (a general anti-abuse rule) and exit taxation. A third non-BEPS measure (a switchover
clause) was dropped in order to reach a consensus. Member states have until 31 December
2018 to transpose the directive into their national laws, except the exit tax measures whic h
have a 31 December 2019 date. The introduction of the interest limitation rules is staggered
too.
Changes to the Mutual Assistance Directive (2011/16) covering the mandatory
automatic exchange of information (BEPS Action 13 country-by-country reporting) were
adopted without discussion. This covers both multinational groups headquartered in the EU
and elsewhere for the fiscal years commencing on or after 1 January 2016.
In a communication on an EU external strategy for effective taxation, the Commission
discussed ideas to promote tax good governance with non-EU countries, for example, by
way of a special clause to go into free trade agreements with third countries. The
Commission also announced that it intended to implement a risk-based screening process to
23
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The OECD website states: “Base erosion and profit shifting (BEPS) refers to tax avoidance strategies that exploit gaps and
mismatches in tax rules to artificially shift profits to low or no-tax locations. Under the inclusive framework, over 100 countries and
jurisdictions are collaborating to implement the BEPS measures and tackle BEPS”.
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assess and list third countries on the basis of their adherence to basic indicators of good
governance, and it completed the first step towards this in September 2016.
On the criteria used, the UK post-Brexit will qualify as high-risk, though presumably it will
pass the good governance tests.

IMPROVING TAX TRANSPARENCY
The Commission published its latest proposals to tackle terrorist funding and money
laundering, as well as the next steps to increase transparency and tackle aggressive tax
planning and evasion. The Commission proposed that tax authorities should have access to
anti-money laundering information, especially regarding beneficial ownership and due
diligence information, by amending the Mutual Assistance Directive (2011/16) and the
Anti-Money Laundering Directive (2015/849). It consulted on increasing oversight of
enablers and promoters of aggressive tax planning and deterrents (this closed in February
2017).
Similarly, the European Parliament adopted in plenary session in July 2016 a report on tax
rulings etc. which contained recommendations to make corporate tax fairer and clearer and
to tackle evasion and aggressive tax planning. The Commission was urged to make a
proposal on a common consolidated corporate tax base soon, to present concrete
legislation on transfer pricing issues and to clarify existing guidelines regarding transfer
pricing and state aid. The European Parliament Special Committee made several concrete
recommendations for making corporate tax fairer and clearer.

THE CORPORATE TAX REFORM
The Commission proposed a comprehensive tax package comprising four new EU directives
in October 2016 in accordance with its 2015 action plan:
•
•
•
•

the Common Corporate Tax Base (“CCTB” directive);
the Common Consolidated Corporate Tax Base (“CCCTB” directive);
hybrid mismatches with third countries; and
double taxation dispute resolution mechanisms within the EU.

The Commission intended to take a two-step approach on the corporate tax base; it wanted
member states to adopt rules for a common corporate tax base to apply from 2019 and,
two years later, for a common consolidated corporate tax base with cross-border
consolidation of profits and losses as well as the elimination of intra-group transactions. As
with the previous CCCTB proposal, the profits would then be allocated to the relevant
member states using formulary apportionment, allowing each member state to apply its
own rate of corporation tax. Unlike the 2011 proposal, these rules would be mandatory for
large groups and would only apply to permanent establishments in the EU belonging to a
taxpayer also tax-resident in the EU. EU permanent establishments of third country
companies would not be included, but instead their position would be covered by bilateral
tax treaties under national law.
The proposal has been rejected by seven countries, including the UK, Luxembourg and
Ireland, and is therefore most unlikely to proceed this time.
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HYBRID MISMATCH ARRANGEMENTS
The Hybrid Mismatch Directive was adopted on 29 May 2017 and broadens the scope of
the Anti-Tax Avoidance Directive regarding hybrid mismatch arrangements to align it with
the corresponding provisions of the CCTB proposal. The provisions will apply not only to
mismatches within the EU but also to mismatches in relation to third countries. They will
also deal with mismatches involving permanent establishments, imported mismatches,
hybrid transfers and dual resident mismatches. The principle underlying the proposals
appears to be the Danish model which is not identical to the OECD’s proposal (and which
has already been enacted in the UK). The UK has already enacted its own OECD-compliant
anti-hybrid measures and will, in any event, have left the EU before its 1 January 2020
implementation date.

2.7

OTHER INTERNATIONAL TAX INITIATIVES AND ISSUES

2.7.1 AUTOMATIC EXCHANGE OF INFORMATION
The revised Directive on Administrative Cooperation (2011/16) incorporated the OECD’s
Common Reporting Standards in order to ensure that all member states adopted the
Common Reporting Standards in the same way. This was then enacted in the UK by the
International Tax Compliance Regulations 2015 (SI 2015/878), which also implements
FATCA.
Leaving the EU will have no immediate impact on the operation of the automatic exchange
of information in the UK. In the long run, there will be scope for the UK’s implementation of
the Common Reporting Standards to diverge from the EU’s.

2.7.2 BEPS
The UK was one of the movers behind the G20 BEPS initiative launched in 2012, and it has
been a front-runner actively implementing BEPS measures ever since.
The European Parliament has been anxious to introduce BEPS measures into EU law while
the EU Commission wants any BEPS measures enacted in the EU member states to be
introduced in a uniform fashion across all the member states in order to avoid the risk it
sees of the fragmentation of the internal market.
The UK has been supportive of the EU Commission’s introduction of the ATAD26 which has
had the effect of requiring all 28 member states to have adopted three BEPS measures and
two BEPS-type ones as from 1 January 2019. A number of member states have not had
controlled foreign company (“CFC”) legislation before. ATAD will benefit the UK by levelling
the European playing field and removing the competitive disadvantage it was in against
some other member states by its front-running on BEPS measures.
It is unlikely that Brexit will reduce the UK’s support for BEPS either over the next two years
or following Brexit. Rather, the UK may well continue to lead in this area to show how it
continues to be engaged internationally in the tax arena.

2.7.3 SPECIFIC COUNTRY ISSUES
Particular issues arising in relation to the US, Ireland and Switzerland are covered in
Appendix 2.
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2.8

TAX LITIGATION

2.8.1 COURT OF JUSTICE OF THE EUROPEAN UNION
CURRENT POSITION
The CJEU in Luxembourg – formerly called the European Court of Justice (“ECJ”) – rules on
alleged breaches of the EU Treaties and any laws made under them by a member state
government, or on failure to implement EU law or incorrect implementation. It hears,
amongst other things, both preliminary references from member states’ national courts
when they refer questions to it on the interpretation or validity of EU law, and allegations
made by the EU Commission of a failure by an EU member state to comply with EU law.
Of particular relevance to investment managers have been issues dealing with alleged
infringements of treaty freedoms, particularly the freedom to provide services under Article
56 TFEU and the freedom of movement of capital under Article 63 TFEU. Investment
managers have also been concerned with the application or discriminatory application of
withholding tax contrary to the freedom of movement of capital or to the Parent-Subsidiary
Directive. In addition, as discussed previously, the CJEU has been central to the application
of VAT throughout the EU, including in relation to the VAT liability of the management of
investment funds.

AFTER BREXIT
The UK courts are continuing to make references to the CJEU and it is assumed that they
will continue to do so until Brexit where it appears beneficial to do so27. Thereafter the
ability to take new cases to the CJEU involving the UK will be reduced to those relating to
the free movement of capital under Article 63 of the TFEU (as described below).
The freedom to move capital applies to prevent member states imposing restrictions on this
freedom both within the EU and between the EU and third countries (as the UK will be).
Article 63 TFEU will therefore remain of great significance to UK individuals and enterprises
involved in making or receiving cross-border investments to or from EU27 member states.
It will remain an infringement of TFEU, justiciable before the CJEU, if a member state
enacts (or maintains) legislation or other arrangements that prevent or deter its citizens
from investing their capital in the UK (or anywhere else outside the EU27). This is also the
case if legislation or other arrangements are a deterrent to investors outside the EU27 from
investing in the relevant member state 28. A discriminatory tax regime generally constitutes
an infringement 29.
The EU Commission have helpfully published a case law guide to Article 63 giving many
other references30.
As shown in these examples, the CJEU has clarified in a number of cases that freedom of
movement of capital is applicable to third countries. Nationals of the UK, which will become
a third country at Brexit, will still, after Brexit, be able to challenge the tax system of a
country within the EU27 as being in breach of the free movement of capital. A UK fund or
investor should be able to challenge a provision of domestic law in a country of the EU27
which breaches this freedom before the courts of that country. This, in turn, may lead to a

27

While the EU (Withdrawal) Bill as printed on 13 July 2017 provides that domestic courts are not required to have regard to any
post-Brexit CJEU decision, the position regarding the outcome of existing legislation is still being discussed.
28

See for example Case C-190/12 Emerging Markets Series of DFA ITC v Dyretkor Izby Sharbowej w Bydgoszczy [2014] STC 1660

29

Case C-379/05 Amurta

30

https://ec.europa.eu/info/system/files/case-law-guide-court-of-justice-23022016_en.pdf
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reference to the CJEU by those courts to decide whether the domestic law of that country is
in breach of the free movement of capital.

2.8.2 EU27 LITIGATION
Where litigation is being undertaken in the courts of an EU27 country at the time of Brexit
or is launched afterwards, and it relates to the free movement of capital, then it ought to be
unaffected. In theory litigation regarding other EU rights in process in a member state at
the time of Brexit should also continue unimpeded by Brexit as it would relate to the
situation pre-Brexit. This is the position taken by the EU negotiating guidelines. Clearly it
would be helpful if the UK Government formally agrees that this will be the case but it
remains to be seen what will happen.

2.8.3 UK DOMESTIC LEGISLATION
CONTINUING EFFECT OF PRE-BREXIT CJEU DECISIONS
Domestic litigation should be unaffected by the immediate process of Brexit except where
there might be a reference to the CJEU in point. In the run up to Brexit, it will still be
possible for UK courts to refer preliminary questions to the CJEU, but there will be timing
issues, in that the process generally takes about two years, although it can be quicker. It is
not yet known what will happen to references outstanding at the time of leaving its
jurisdiction, as noted above31. Following Brexit, since the EU acquis is to be fully imported
into domestic law, it will remain possible to ask the UK courts to decide a case based on
pre-Brexit EU rights and law for the pre-Brexit period and imported EU rights and law for
the post-Brexit period. Pre-Brexit decisions of the CJEU will have the status of Supreme
Court decisions in the UK, and so will continue to apply unless and until Parliament
legislates to overrule a particular point or to change its status more generally.

CONTINUING INFLUENCE IN THE UK OF THE CJEU POST-BREXIT
Following Brexit, the UK courts will no longer be able to refer issues to the CJEU but the
pre-Brexit CJEU decisions on the meaning of EU law (which will have been imported into UK
law) will remain binding upon them, as noted above.
EU law has had an increasing effect on UK direct tax, particularly over the last 15 years, to
the point that much of the UK direct tax system now reflects aspects of EU law. In the
indirect tax arena, this is more obviously the case with VAT, which is a European tax. There
will therefore inevitably be cases brought by EU27 residents before the CJEU leading to
decisions that would, if the UK had not left the EU, have affected the meaning of EU
derived UK tax (and other) law. The same points may well give rise to UK litigation by UK
residents after Brexit. There is as yet no indication from the Government as to how they
expect the UK courts to deal with such cases, and, in particular, what notice the UK courts
should take of the post-Brexit decisions of the CJEU, except that the initial draft EU
(Withdrawal) Bill allows UK courts to treat such decisions as of persuasive authority. If there
is no official guidance on this, then we consider that the UK courts are likely to regard all
such CJEU decisions as persuasive (in the same way that they do Commonwealth decisions
now). It will be difficult for UK courts to consider the same issue as the CJEU, however, and
to come to a different decision because doing so would implicitly constitute a statement by
the UK court that the CJEU made a mistake in the interpretation of its own law.
In any event, the CJEU will retain its role in relation to the EU in future. The EU has already
laid down that it will look to the CJEU to decide issues arising out of the UK’s exit. This
sensitive issue will need to be negotiated as part of the Brexit process.

31

And this will also affect businesses that have made statutory claims or taken filing positions based on the progress of the
litigation.
28 of 48

BREXIT SERIES – 5 – TAX ISSUES FOR INVESTMENT MANAGERS
GROUP LITIGATION ORDERS CJEU CLAIMS
Funds may have existing claims under the Group Litigation Orders (“GLO”)32. Assuming the
EU (Withdrawal) Bill is enacted broadly as it was introduced in this regard, then this
litigation – like all litigation post-Brexit – will proceed on the basis that the UK courts will
have to regard all CJEU decisions issued before Brexit akin to any decision of the Supreme
Court and therefore binding unless the court can distinguish the case on its facts. The UK
courts will no longer be able to make references to the CJEU post-Brexit and so will have to
interpret UK legislation in the light of existing case law including that of the CJEU. Under
the EU treaties the UK courts may still, and the Supreme Court must, make a reference to
the CJEU where a point of EU law is necessary for the court to decide the case. These
provisions will apply until the exit day. We would expect the courts to adhere to this
requirement. However, it is not clear whether the CJEU would deal with the case once the
UK has left the EU. Even if it did, as noted, the decision post-Brexit would only be
authoritative and not binding on the UK court.
The March White Paper does not envisage that EU rights will be extinguished retroactively
post-Brexit, but clearly the Government post-Brexit may be able to take measures to
neutralise the impact of pre-existing CJEU case law that may result in repayments of tax
and interest. It is understood that the impact of the CJEU case law to pre-Brexit scenarios
may be the subject of some negotiation between the UK and the EU27.

3 PARTICULAR TAX CONSIDERATIONS FOR
INVESTMENT MANAGERS AND THEIR INVESTMENT
FUNDS
3.1

TAX POLICY

The UK Government’s policy with regard to the taxation of authorised funds and their
investors has historically been to ensure that the overall tax burden on investors is as
similar as possible to the tax burden on investors holding the underlying assets directly. It is

32

For example, the Test Claimants in the Franked Investment Income Litigation (“FII”) and The Prudential Assurance Company
Limited v HMRC on portfolio holdings under the CFC and Dividend GLO.
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difficult to see any reason why this basic principle should change as a result of Brexit. It
would be damaging to the UK industry if it did, however.
An example of how a change could happen would be if, in the longer term, the UK decides
to resume discriminatory taxation of foreign dividends (reversing the non-discriminatory
position currently required by EU law). Such a change would make UK funds less
competitive and would (unless funds were exempted) cut across the longstanding policy
objective that the overall treatment of fund investors should be similar to the treatment of
direct investors in the underlying assets.
Possibly a greater risk is that inadvertent changes could be made to the UK tax system for
funds. There are two foreseeable areas of risk here:
1. The first is as a result of a problem in the EU (Withdrawal) Act or another relevant
act, or, much more likely, something done in exercise of powers given by them. This
could be mitigated by them all containing Henry VIII powers. Such powers enable
the Government to correct any omissions or mistakes which result in the position
post-Brexit not being the same as it was immediately before Brexit without recourse
to Parliament but to do nothing more than this (effectively a limited version of the
Henry VIII power in section 2(2) of the European Communities Act 1972). It is
important that such a power be constrained to ensuring that UK law immediately
post-Brexit remains unchanged or is restored immediately to the pre-Brexit position.
2. The second area of risk would arise if, following Brexit, the Government embarks
through the parliamentary process on wide-ranging changes to corporation tax or
any other part of the tax system, in which case the implications for fund taxation
may not be adequately considered because of a lack of governmental resources and
consultation.

3.2

DIRECT TAX FOR AUTHORISED FUNDS

3.2.1 UK TAXATION
UK authorised unit trusts (“AUTs”) and open-ended investment companies (“OEICs”) are
within the charge to UK corporation tax but, in practice, generally pay little or no tax. Any
tax burden is transferred to the investors as a result of the tax treatment of the funds and
of the distributions that they make to investors.

3.2.2 NON-UK TAXATION
With regard to the taxation of foreign income, funds benefit from the UK network of double
taxation agreements (“DTAs”) and these are independent of the UK's membership of the
EU. Generally these result in UK funds suffering lower rates of withholding tax than would
otherwise be withheld under local legislation.
Funds currently also benefit from the effect of EU law in limiting withholding tax.
Specifically, withholding tax cannot be charged by an EU member state in such a way as to
discriminate against investors (including tax-opaque funds) from other EU member states.
This prohibits, for example, withholding tax which is refundable to residents of the
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jurisdiction charging it or is creditable against investors’ domestic taxes. Consequently there
has been a general move by EU member states away from withholding taxes.
UK portfolio investors (including UK resident funds) will continue to benefit even when the
UK has ceased to be a member, and this should be enforceable in EU member states. For
example, the German tax authority lost a case at the CJEU on the basis that although a
German investor in a non-German fund could theoretically be taxed in an equivalent
manner, the administrative hurdles which had to be overcome to provide sufficient
information to the German authorities amounted to a restriction33. Further, it was
established by a later case involving a Cayman Islands fund 34 that it was not material
whether the fund concerned was established in the EU or not.
There are a material number of EU member states that give favourable withholding tax
treatment to UCITS funds. UK UCITS will lose the benefit of this, unless it is possible to
retain it by way of an exit agreement.
Unfortunately the tax authorities in certain EU member states do not currently give relief
due under treaties or EU law to UK claimants readily, and this is likely to continue. Further,
in some cases where the position has improved in relation to reclaims, it may worsen as a
result of Brexit. Brexit may also make it harder to overcome non-compliance with treaties or
with EU law by tax authorities.
Countries where there is a high likelihood of the local tax authority refusing relief at source
and/or delaying repayments include France, Spain, Italy, Sweden and Finland.
Appendix 1 contains a table of withholding tax rates for the EU27 and Switzerland.

3.3

STAMP AND FINANCIAL TRANSACTION TAXES

SDRT is strictly territorial and stamp duty effectively so, therefore UK stamp taxes on the
purchase of UK equities should not be affected by Brexit.
Currently there are only national FTT in certain EU27 states. UK funds are obliged to pay
these, where applicable, on market purchases. One minor impact will be that it will no
longer be possible to claim relief from the French FTT on mergers of UK funds, since this is
currently available only by claiming unlawful discrimination against a member state entity.
As noted above, there are continuing discussions about an EU FTT under the enhanced
cooperation procedure.

3.4

INVESTOR TAXATION

3.4.1 UK FUNDS
Typically, in the UK, investors are taxed (or not if they are exempt) on different categories
of distribution from authorised funds in a similar manner as they would have been taxed if
they had received the profits from the underlying investment directly.
As mentioned above, there should be no direct effect on this principle arising from Brexit,
and no reason for this to change subsequently.

33

Case C-326/12 – van Caster

34

Case C-560/13 – Wagner-Raith
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3.4.2 NON-UK FUNDS
An offshore fund is any fund established outside the UK, whether or not in the EU or EEA.
The UK offshore fund tax rules (as amended in 2009) are intended to tax UK investors in
tax-opaque offshore funds in as similar a manner as is practicable to that applying to UK
investors in a UK authorised fund 35.
To protect the UK tax base, a certified offshore fund must report income (whether or not
distributed) to UK investors (and HMRC) in order for UK taxpayers to pay the appropriate
amount of tax on it each year.
These rules are intended to comply with EU law by enabling UK residents to invest capital in
UK or foreign funds without penalty; HMRC regard the rules as relatively simple to comply
with, proportionate and necessary to protect the integrity of the tax base. They have not
been challenged under EU law, and Brexit will remove the risk of any such challenge in
future.

3.5

INDIVIDUAL SAVINGS ACCOUNTS (ISA)

There are no fundamental Brexit issues in the Individual Savings Account Regulations 1998
(SI 1998/1870) in their current form, but, along with all other legislation with EU law
references, they will need to be amended for Brexit, in order to ensure that the definitions
still work as intended afterwards.
An immediate Brexit issue are the terms UK UCITS, recognised schemes (i.e. EEA schemes
recognised in the UK), and similar provisions regarding securities. The Government has said
that it will retain existing law at Brexit so there will be no immediate impact for existing
Individual Savings Accounts (“ISAs”). In the longer run, it could, depending on the terms of
any withdrawal and/or free trade agreements reached with the EU27, restrict qualifying
investments to UK ones. This seems an unlikely outcome, particularly because of the
transitional problems that it would create for ISA managers and investors.
Currently EEA institutions may be ISA managers. This will not change immediately postBrexit but, depending on Brexit terms and the Government’s position, could change in the
longer term.

3.6

EU27 RESIDENTS INVESTING IN UK FUNDS

Because direct tax is a member state issue, each country has its own rules for the taxation
of investors and, frequently, its own equivalent of the offshore fund regime. In some cases
these regimes may give preferential treatment to investors in UCITS funds authorised under
Article 5 of the UCITS directive. UK UCITS funds will fall outside this definition immediately
on Brexit in the absence of any agreement to the contrary.
Although after Brexit UK funds will continue to benefit from the freedom of capital
movement in TFEU as described above (which should limit the scope for discriminatory
taxation by EU27 member states) it is possible that EU27 residents with interests in UK
UCITS or other funds may indirectly be subject to discriminatory taxation regimes as an
automatic result of Brexit.
For reasons of investor sentiment and the continuing uncertainty about the terms on which
the UK will leave the EU, some UK investment managers with EU27 investors in their UK

35

UK taxpaying investors in tax-opaque offshore funds that are not certified reporting funds are generally not liable to tax each
year but instead are liable to a higher tax charge on the disposal of their holdings.
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ranges are considering restructuring their funds so that the EU27 investors are moved in to
appropriate funds based in an EU27 member state.
There are various ways of reorganising UK funds to move their EU27 investors into an EU27
fund. It is necessary to consider the actual circumstances in order to establish the best
method for any particular situation. Particular points to note are that the reorganisation
may trigger an immediate charge to capital gains tax for the investors, depending on their
domestic law, and it will also be necessary to check the tax efficiency of the replacement
fund for them under their domestic law. It will therefore be necessary to take local advice
on these points in the various jurisdictions where the investors are resident. We understand
that, as a general rule, such reorganisations can be done without domestic capital gains tax
being triggered, but that Germany stands out as a jurisdiction where there will generally be
an immediate charge to tax as a result of the transaction.
Non-UK resident investors are generally outside the UK’s capital gains tax net, and the
transactions can generally be achieved so that capital gains tax roll-over relief is available.
It is also important to consider the make-up of the underlying portfolio in a fund being
restructured in case UK stamp tax or equivalent foreign taxes will be triggered, and, if so,
whether there is a way of mitigating the liability.

3.7

INVESTMENT MANAGERS AND THEIR BUSINESS OPERATIONS

As already indicated, the main corporation tax rules applying to investment managers,
whether managing UK domiciled funds or offshore funds, should not be immediately
affected by Brexit. Rather, the issue is that the investment manager may need to
restructure its operating model because of Brexit and so the issues are what, if any, tax will
be triggered by the restructuring and what the corporation and other tax consequences for
the restructured organisation are.

3.7.1 UK MANAGEMENT COMPANY PROVIDING SERVICES TO EU27 FUNDS
It will not be possible for a UK management company (“ManCo”) (whether constituted as a
UK company or branch) to provide services to EU27 funds after Brexit, assuming that the
UK leaves the single market, as announced by the Government, and that no continuing
passporting rights are negotiated with the EU27.
Existing UK ManCos will therefore need to novate their existing management contracts with
the EU27 funds to an existing or newly formed EU27 subsidiary or associate or otherwise
replace them. On basic principles, this could create a liability to corporation tax depending
on how the transaction is structured and the particular facts.
Note that it will also be necessary to consider the VAT treatment in each case; these will be
cross-border transactions so the Transfer of a Going Concern (“TOGC”) treatment may well
not be available.

3.7.2 BRANCHES WITHIN THE EU27 PROVIDING SERVICES TO EU27 FUNDS
Where a UK company has a branch in an EU27 member state providing services in that
state or elsewhere in the EU27, the UK company will have four options. It could effectively:
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1.
2.
3.
4.

incorporate the EU27 branch;
transfer the branch to a company established elsewhere in the EU27;
transfer its business to the branch of an EU27 company; or
have the branch locally authorised.

The first three of these routes would entail the transfer of the branch’s business to an entity
in the same or a different EU27 member state. Local law will apply to the transaction and, if
the transaction is cross-border, then the Mergers Directive will apply to it ensuring that
there is no exit charge at the time of the transaction. It should be noted that in some EU27
member states, understood to include Germany and Ireland, the deferred exit charge would
be clawed back under local law when the UK company ceases to be an EU company (that
is, at Brexit) unless this is prevented by the terms of an exit agreement reached by the UK.

3.7.3 PAYMENTS FROM EU27 SUBSIDIARIES TO UK PARENTS POST-BREXIT
The Parent-Subsidiary Directive currently prevents withholding tax on dividends paid by
EU27 subsidiaries to UK parent companies. UK companies will lose the benefit of this at
Brexit. From Brexit, withholding tax will operate within the limits of the applicable double
tax agreement between the UK and the relevant country. Some of these agreements allow
withholding tax on non-portfolio holdings, as listed in Appendix 1. For example, a 5%
withholding tax will apply to payments from German subsidiaries to UK parents.

3.7.4 DISTRIBUTION NETWORKS
The position with UK fund houses’ distribution networks insofar as they currently comprise
passported branches is similar to that of ManCos and the same considerations will arise
with each house needing only one EU27 entity.

3.7.5 EU27 MANAGEMENT COMPANY PROVIDING SERVICES TO UK FUNDS
Where UK funds are currently being managed by a ManCo in the EU27 and assuming no
passporting survives, it will be necessary for the manager to transfer the business from the
relevant EU27 company or branch to a UK entity or for the branch to become authorised in
the UK. The business transfers should not give rise to an exit charge because of the ParentSubsidiary Directive. Exit charges are typically merely deferred by this, however, in various
countries (which we understand include Germany, Denmark, Italy and the Netherlands) the
tax would be triggered by the UK’s departure from the EU (unless this is covered off in an
exit agreement).

3.7.6 SEGREGATED MANDATES FOR INVESTMENT MANAGEMENT
Where UK investment managers provide segregated mandate services for investment
management to EU27 and EEA clients then similar considerations to those relevant to fund
managers will apply under the MiFID II Directive. It is likely to be necessary for UK
managers to establish an EU27 MiFID entity and transition EU clients to that entity. It is not
certain what the position will be for EU27 managers holding mandates for UK clients. The
logic of the UK Government position is that from Brexit until a change is made in UK law
they could continue to provide services to UK clients under MiFID passporting.
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3.8

TIMING

It takes time to restructure funds after the decision to do so has been taken because they
are heavily regulated entities which must comply with all regulatory requirements and
timelines as well as giving adequate notice to investors within them. UK managers with
EU27 investors in their UK funds are likely to be forced to launch an EU27-based range or
to increase the size of an existing range, and to move their EU27 investors in to it (or at
least make all necessary preparations to do so) by March 2019 because of the impossibility
of knowing what, if any, agreement will be reached between the UK and EU27 on market
access.
The position is similar regarding restructuring management companies and their branches.
It is unlikely, given that the post-Brexit arrangements between the UK and EU27 are
unlikely to be known until shortly before Brexit at the end of March 2019, that all necessary
restructuring will be complete by before Brexit. It will be impossible in practice for UK
investment managers actively selling their funds into Continental Europe to change and to
document their changed distribution arrangements by the end of March 2019.
The exercise is likely to be harder in the case of changing distribution arrangements . A fund
house may have many contracts in place at the moment, some of which will be relatively
new and able to be novated across, but some of them will be old and require replacing. In
practice, an individual agreement can frequently take many months to negotiate.
It is important that both the UK Government and their EU negotiating partners recognise
this reality and take account of it in the exit arrangements. There needs to be both a
transitional period but also a recognition at an official level that it will be impossible for all
restructuring and re-documenting of arrangements to take place by the end of March 2019.
It is also important that existing tax reliefs for cross-border restructuring remain in place for
a material transitional period after March 2019.

3.9

SUBSTANCE

It is not yet clear how much substance EU27 countries will be looking for in UK investment
managers’ EU27 subsidiaries and branches. There is, however, a trend predating Brexit
towards increased substance being required. The tax consequences of an EU27 subsidiary
or branch having greater substance than previously required is that a greater proportion of
the overall businesses’ profits will be attributable to the subsidiary or branch and taxable
locally on it, and this will also be reflected in its transfer pricing. There will need to be more
employees with local employee-related tax payable. It will also potentially increase the tax
cost of repatriating the profit to the UK.

3.10 NON-UK FUND RESIDENCE AND THE INVESTMENT MANAGER
EXEMPTION
Section 363A TIOPA 2010 currently provides that UCITS and AIFs (as per AIFMD) formed
outside the UK (except excluded entities) are treated as not being UK resident for direct tax
purposes (this effectively disables the central management and control test of residence for
most funds). This is not limited, in the case of AIFs, to those established in the EU or EEA,
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and so Brexit will have no impact as such on section 363A. Accordingly, from a UK tax
perspective it will continue to be possible to manage foreign funds from the UK without the
fund being treated as tax resident in the UK.
Similarly, the investment manager exemption (which prevents a non-UK resident fund’s UK
profits from being treated as arising to its UK investment manager, provided its conditions
are observed) will remain unaffected and continue to enable UK investment managers to
provide their investment management services to non-UK funds after Brexit without UK tax
issues arising.

3.11 EMPLOYMENT ISSUES FOR INVESTMENT MANAGERS
3.11.1 SOCIAL SECURITY ISSUES
As mentioned above, in connection with current EU tax law, EU social security regulations
will fall away (unless some agreement about them is reached with the EU27) so that
employees in the UK who are EU27 citizens (assuming immigration/residence issues are
resolved) may not have the same rights to state benefits as currently. Similarly UK
employees of EU27 branches or subsidiaries may not have the rights in those countries
currently enjoyed. The UK has a number of legacy reciprocal social security agreements
with EU27 countries pre-dating the EU arrangements; their terms vary and the position will
need to be checked in each case. Employers of internationally mobile employees will need
to consider the position and may need to provide further insurance cover to such
employees – the extent of cover needed and the employees affected will be dependent on
the terms of any withdrawal and other agreements with the EU27, and any applicable
legacy agreement.

3.11.2 EMPLOYMENT TAXATION
Existing employment taxation and the issues arising when sending UK employees to work in
EU27 countries will remain broadly unchanged by Brexit.
Currently individuals resident in the EEA are entitled to personal allowances for income tax
purposes. This will not change automatically if the EU (Withdrawal) Bill in its proposed form
becomes law but it is something that the UK Government would be free to change postBrexit (subject to the terms of any withdrawal agreement). If it is changed, the cost of
employing EEA nationals in the UK for periods of up to half a tax year would increase.

3.12 ACCOUNTING ISSUES
3.12.1 PROVISIONS IN TAX ACCOUNTS
Now that the UK has triggered Article 50, all sets of tax accounts produced for both
investment managers and investment funds will need to reflect this. In particular, members
should identify reliefs and exemptions in local law that rely on the UK being a member of
the EU to assess the impact on their tax accounting. Any resulting prospective liabilities
should be recognised using a “more certain than not” test, while contingent assets should
only be recognised when they are virtually certain to be received.
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APPENDICES
APPENDIX 1: EU/EEA MEMBER STATES – DOUBLE TAXATION
AGREEMENTS
Tax treaties are made between the UK and other states, including EU member states, and
affect direct taxation which is a member state responsibility. They should therefore remain
in place following Brexit. However where the Parent-Subsidiary Directive or Interest and
Royalties Directive currently require member states to charge zero withholding tax rates,
these will cease to apply to payments to the UK (unless otherwise agreed) and so either the
domestic law rate for the relevant member state or the treaty rate below (whichever is
lower) will apply.
The below table shows the normal maximum treaty withholding tax rates on payments from
the listed state to the UK (in some cases the lower dividend rate requires a 25% holding
whereas the Parent–Subsidiary Directive applies a 0% rate to any holding of 10% or more).
It is important to consult individual treaties for conditions or special cases (e.g. there are
lower rates for pension funds in some instances). Many treaties also include a 15% rate for
dividends.
A number of treaties also include special withholding rates (usually 15%) for divide nds
derived from investment funds holding real estate (such as the REIT or PAIF in the UK).
These should not be affected by Brexit.
The information on withholding tax below has been supplied to us as a general guide by a
third party. While we have no reason to doubt its accuracy, we cannot take responsibility for
it and it should not be treated as a substitute for taking specific advice.
Domestic withholding tax rates and practice, as well as international agreements, change.

TABLE OF CURRENT TAX TREATY RATES
Note that rates under EU directives are shown in the first row.
Dividends
Dividends

(significant
holding > 25%

Normal maximum

Domestic law

(portfolio <10%

withholding rates

rate

holding)

typically)

As per treaty

0% (>10%

rates
5%

Under current EU
directives
Austria
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Interest

Royalties

holding)

0%

0%

15%

0%

0% / 10%
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Dividends
Dividends

(significant

Normal maximum

Domestic law

(portfolio <10%

holding > 25%

withholding rates

rate

holding)

typically)

Interest

Royalties

Belgium

30%

10%

5%

15%

0%

Bulgaria

5%

0%

0%

5%

5%

Cyprus

0%

0%

0%

10%

5%

Croatia

12%

10%

5%

5%

5%

Czech Republic

15%

15%

5%

0%

0% / 10%

22% / 27%(1)

15%

0%

0%

0%

Estonia

0%

15%

5%

10%

5% / 10%

Finland

20% / 30%(2)

0%

0%

0%

0%

15%

0% (>10% hold)

0%

0%

15%

5% (>10% hold)

0%

0%

Denmark

France

Germany

0% / 15% / 30%
/ 75%(1, 2, 3)

15.825%(1, 2)/
26.375%

Greece

15%

No max

No max

0%

0%

Hungary

0%

10%

0% (>10% hold)

0%

0%

Ireland

20%

15%

5%

0%

0%
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Dividends
Dividends

(significant

Normal maximum

Domestic law

(portfolio <10%

holding > 25%

withholding rates

rate

holding)

typically)

Interest

Royalties

10%

5% (>10% hold)

10%

8%

15%

5% (>25% hold)

10%

5% / 10%

Italy

Latvia

1.375% / 26%(1,
2)

0% / 15% /
30%(3)*

Lithuania

0% / 15%(1, 2)

15%

5% (>25% hold)

10%

5% / 10%

Luxembourg

0% / 15%(1,2)

15%

5% (>25%)

0%

5%

Malta

0%

0%

0%

10%

10%

Netherlands

15%

10%

0% (>10%)

0%

0%

Poland

19%

10%

0%

5%

5%

Portugal

25% / 35%(3)

15%

10%(>25% hold)

10%

5%

Romania

5% / 50%(3)

15%

10% (>25% hold)

10%

10% / 5%

0% / 19% / 35%

15%

5%

0%

0% / 10%

0% / 15%(1,2)

15%

0% (>20% held)

5%

5%

19%

10%

0% (>10% held)

0%

0%

0% / 30%(1,2)

5%

0% (>10% held)

0%

0%

Slovakia

Slovenia

Spain

Sweden
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Dividends
Dividends

(significant

Normal maximum

Domestic law

(portfolio <10%

holding > 25%

withholding rates

rate

holding)

typically)

Interest

Royalties

Liechtenstein

0%

0%

0%

0%

0%

Iceland

18%

15%

5% (>10% held)

0%

5%

Norway

25%

15%

0% (>10%)

0%

0%

35%

15%

0%

0%

0%

EEA states

Others

Switzerland

Notes
(1) Reliefs might be available under domestic provisions.
(2) Different rates are applicable depending on the type of the recipient.
(3) The highest rate is applicable for dividends received by non-cooperative countries.
* the 15% and the 30% rates are both applied for recipients located in a tax heaven
depending on the type of dividend issued.

BENEFICIAL TAX RATES DUE TO UCITS STATUS OR EU/EEA MEMBERSHIP
A number of jurisdictions currently provide favourable withholding tax treatment to UCITS
funds or funds established in EU/EEA member states. These benefits will presumably be lost
at Brexit. Jurisdictions where UK funds appear likely to be affected in this way include
Bulgaria, Finland, Greece, Italy, Norway, Poland and Spain.
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APPENDIX 2: OTHER INTERNATIONAL ISSUES
UNITED STATES
US TAX REFORMS
Although not directly connected with Brexit, it is also worth noting that the United States is
currently considering major reforms to its corporate tax system. The main proposal from
the Republican majority in the House of Representatives for a new destination based cash
flow tax (“DBCFT”) (also known as a border adjustment tax) to replace the current
corporate income tax in the US has been dismissed. A joint statement by the Administration
and congressional Republican leaders released at the end of July set out areas of
consensus. These do not extend to the introduction of a territorial international system,
which is still being called for by President Trump.
Whatever form of tax reform is implemented in the US, it is likely to have knock-on effects
in the UK, the EU27 and other jurisdictions.

US DOUBLE TAX AGREEMENTS AND LIMITATION OF BENEFIT PROVISIONS
A number of the US double tax agreements with EU27 members contain limitation of
benefit provisions allowing investment entities of the EU27 country to benefit under the
double tax agreement provided that a sufficient proportion of the investors in the fund are
nationals of the contracting state or other EU member states or qualifying countries.
Funds in EU27 member states currently claiming reduced withholding tax under their
double tax agreement by virtue of their UK investors coming from an EU member state will
cease to be able to do so after Brexit unless the US is persuaded to treat UK investors for
this purpose as being from an EU member state.

IRELAND
Ireland is currently renegotiating its double tax agreement with the US and the new
agreement will contain provisions as described above under the heading ‘Terms of US
double tax agreements’. With Brexit, UK investors will, as things stand, cease to qualify as
“good” investors, which will affect the claimant fund’s ability to access the double tax
agreement.
A similar issue will arise with UK investors investing in Irish land through “section 110”
companies where investors from EU member states automatically benefit from zero
withholding tax on distributions from them. This basic position will change for UK investors
at Brexit unless a new arrangement is negotiated bilaterally between the UK and Ireland (or
between the UK and the EU27 for a transitional period or permanently). UK pension
schemes (and the pension business of insurance companies) investing in Irish companies
will not be affected however (other than in cashflow terms if relief cannot be obtained at
source) because these investors are currently entitled to a zero rate of Irish withholding tax
on dividends under the UK-Ireland double tax agreement.
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SWITZERLAND
There are agreements covering many matters between the EU and Switzerland (which is
neither in the EU or EEA). After Brexit, when the UK will become a third country too, it will
cease to benefit from the various agreements.
Many UK funds with investments in Swiss equities are currently experiencing difficulties
accessing the double tax agreement for a reduced rate of withholding tax. The Investment
Association is seeking to reach an agreement with Switzerland over concessionary
treatment to facilitate claims for the industry. These discussions may be adversely affected
by Brexit.
Many fund houses have substantial distribution hubs based in Switzerland, and these could
be adversely affected too.

43 of 48

BREXIT SERIES – 5 – TAX ISSUES FOR INVESTMENT MANAGERS

APPENDIX 3: AMENDMENTS REQUIRED TO EXISTING
LEGISLATION
USE OF UCITS, AIF AND AIFM IN EXISTING LEGISLATION
The EU (Withdrawal) Bill includes powers to amend UK legislation to change references to a
whole range of EU law-derived definitions including UCITS, AIF and AIFM.
To achieve the Government’s stated general objective of the same UK rules and law
applying immediately following Brexit as before Brexit and functioning properly, it will be
necessary for all references in the UK’s pre-Brexit legislation to funds which are a UCITS or
AIF to refer to the same set of funds the day after Brexit.
The issue here is that UCITS funds established and authorised in the UK will, following
Brexit, no longer be UCITS funds within the meaning of EU law. This is because they will no
longer be authorised by a competent authority of a member state under Article 5 of the
UCITS directive (Directive 2009/65/EC of the European Parliament and Council) since the
UK will no longer be a member state.
HM Treasury and/or HMRC Solicitors will be responsible for drafting the legislation. One way
they could achieve the intended outcome would be to provide that references to the term
UCITS in UK law, including where Article 5 of the UCITS directive is referred to, are read
after Brexit as if the UK remained a member state of the EU and the FCA remained its
home state regulator.

The following references have been identified through electronic searches of relevant
legislation in LexisNexis. While we have no reason to doubt the completeness of the results
we cannot guarantee that they are totally comprehensive.
The references listed cover only direct references to the terms UCITS, AIF and AIFM
(whether in full or abbreviated as here) in UK tax legislation. Those references given below
to non-tax legislation are made only where tax legislation uses definitions from elsewhere
and are given to clarify the source and/or the context of those definitions.

USE OF UCITS IN UK TAX LEGISLATION
There are fewer references to UCITS in UK tax legislation than might be supposed. The
main tax regulations that apply to UK UCITS funds are the Authorised Investment Funds
(Tax) Regulations 2006 and these apply to all authorised funds. They do not refer
specifically to UCITS funds except in relation to certain offshore funds in which authorised
funds might invest.
References to UCITS in primary tax legislation appear in:
•

•
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TCGA 1992 s100A (exemption from ATED for EEA UCITS) plus other references
in ATED legislation to EEA (non-UK) UCITS (in this case and the following bullet
EEA UCITS is defined as a UCITS fund authorised under Article 5 of the directive
in an EEA State other than the UK – see Finance Act 2013 s174);
Finance Act 2013 s96 (person liable to pay ATED tax – management company of
EEA UCITS);
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•
•
•
•

TCGA 1992 s103I (scheme of reconstruction involving a conversion scheme – as
defined in the Undertakings for Collective Investment in Transferable Securities
Regulations 2011);
TIOPA 2010 s363A (offshore funds – UCITS authorised under Article 5 of UCITS
directive and established in another EEA member state treated as not tax
resident in UK);
CTA 2010 s357XC (management of UCITS - widely defined from Article 1.2 of
the UCITS directive – excluded from the Northern Ireland rate for corporation
tax); and
ITA 2007 s274 (qualifying holdings for a VCT include shares or units in a UCITS
(defined in TIOPA s363A(4) as Undertaking for Collective Investment in
Transferable Securities subject to specified redemption conditions being
satisfied).

The primary definition of “UCITS” in UK specific legislation is at section 237 Financial
Services and Markets Act 2000 and defines the term by reference to Article 1.2 of the
UCITS directive. That definition is qualified in tax legislation in several cases above by the
requirement to be authorised under Article 5 of that directive. Section 237 also provides
other definitions including “UK UCITS” (authorised unit trust, open-ended investment
company or authorised contractual scheme), and “EEA UCITS” (UCITS Authorised under
Article 5 of the directive in an EEA state other than the UK).
There are also references in secondary tax legislation to UCITS:
•
•
•
•
•
•
•
•
•
•

the Authorised Investment Funds (Tax) Regulations 2006;
the Offshore Funds (Tax) Regulations 2009;
the Investment Trust (Approved Company)(Tax) Regulations 2011;
the Stamp Duty and Stamp Duty Reserve Tax (Definition of Unit Trust Scheme
and Open-ended Investment Company) Regulations 2001;
the Stamp Duty and Stamp Duty Reserve Tax (Exchange Traded Funds)
(Exemption) Regulations 2014;
the Personal Equity Plan Regulations 1989;
the Individual Savings Account Regulations 1998;
the Reporting of Savings Income Information Regulations 2003;
the Child Trust Funds Regulations 2004; and
the Unauthorised Unit Trusts (Tax) Regulations 2013

There are also a number of tax information exchange agreements.

ALTERNATIVE INVESTMENT FUNDS (AIFS) AND ALTERNATIVE INVESTMENT FUND
MANAGERS (AIFMS)
Implementing the Government’s declared intention to leave UK law regarding AIFs and
AIFMs unchanged at Brexit will require that all references to AIFs and AIFMs in UK law
should continue post-Brexit to refer to the same funds and managers that are currently
included whether in the UK or elsewhere.
The basic definition of AIF in UK law is found at regulation 3 of the Alternative Investment
Fund Managers Regulations 2013 (SI 2013/1773) (AIFM Regulations). It captures almost all
undertakings for collective investment (and their compartments or protected cells) with
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certain specified exceptions, the most important of which is funds that require authorisation
pursuant to Article 5 of the UCITS directive.
The definition of an AIF is not limited to funds within the UK or the EU or EEA.
The term AIF may not require any legislative amendment as a result of Brexit providing that
the term UCITS continues to refer the same funds as now (whether established in the UK or
in the EU27/EEA).
The references to AIFs in primary tax legislation are:
•

•
•

TIOPA 2010 s363A (offshore funds – AIF authorised under Article 5 of UCITS
directive established in another [EEA] member state treated as not tax resident
in UK). The reference to AIF here and in the next two bullets use the definition
of AIF at regulation 3 of the AIFM Regulations;
CTA 2010 s357XC management of AIF excluded from the Northern Ireland rate
for corporation tax; and
ITA 2007 s274 qualifying holdings for a VCT include shares or units in an AIF,
subject to redemption conditions.

There are also references to AIFs in secondary tax legislation:
•
•

the Individual Savings Account Regulations 1998; and
the Child Trust Funds Regulations 2004.

The main legislation with respect to AIFMs is found in the AIFM Regulations (which provide
the regulatory framework for AIF managers as well as providing the definition of AIF used
in the tax legislation).
References to AIFMs in primary tax legislation appear in:
•
•

TCGA 1992 ss59B and 59C (partnerships - taxation of AIFM profits); and
ITTOIA 2005 s863H and s863I (partnership profits – election for AIFMs).

There are also references to AIFMs in secondary tax legislation:
•

Social Security Contributions Regulations 2001 (Pt 8 Class 4 contributions).

VAT LEGISLATION
VAT legislation does not refer to UCITS or AIFs, but instead includes a VAT exemption for
the management of Special Investment Funds. These are defined in items 9 and 10 Group 5
Schedule 9 to VATA 1994. As explained in the VAT section of this document, it is expected
that amendments will be made to this list (before Brexit) to take account of recent CJEU
judgements and to ensure that the definition of Special Investment Funds is compliant with
the PVD, including interpretations established by EU case law, at the time of Brexit.

REFERENCES IN TAX LEGISLATION TO EU, EEA AND THEIR MEMBER STATES
There are many references to the terms EU, EEA and Member State in UK tax legislation. In
the context of collective investment schemes, the references should be picked up with the
references to UCITS or AIFs.
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We doubt that it will be possible for the UK legislative process to deal with all the references
to the EU, EEA or Member States by exit day but the EU (Withdrawal) Bill includes a power
lasting for two years after the exit day to make all necessary amendments. The statutory
instruments made under it may take a generic approach and provide that (except where
otherwise required) existing references to the EU and EEA should be read (as the context
requires) to include the UK or not. Generally the meaning should include the UK where the
references are to persons in any member state or to the EU or EEA in general because
reading the references as excluding the UK would result in UK law changing at Brexit, which
the Government has clearly stated is not its intention. References to ‘other’ EU or EEA
member states should, of course, continue to exclude the UK.
There are no specific references to EU institutions in UK tax law relevant to collective
investment schemes.

EU27 AND EEA DIRECT TAX LEGISLATION - REFERENCES TO UCITS
References to UCITS in the legislation of EU27 and EEA countries will automatically (subject
to any provisions to the contrary in an exit agreement) cease to include any funds
established in the UK. Therefore any EU27 tax rules specific to UCITS funds or to investors
in UCITS funds will cease to apply to UK UCITS funds and their investors at Brexit. In the
absence of any agreement to the contrary, and depending on the exact implementation of
AIFMD in each EU27 member state, they will each regard all UK funds (including those that
were previously UCITS) as being AIFs from the date of Brexit.
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