
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

New SDLT Surcharge 
Non-UK-Residents 

Overview 

As announced in the Autumn Statement, the government has issued a consultation on a 
proposed 1% stamp duty land tax (“SDLT”) surcharge for non-UK-residents acquiring 

residential property (in England and Northern Ireland).  There is no proposed 
implementation date, perhaps underscoring the consultative nature of the proposal. 

The policy aim is to stem the inflation of UK house prices, and so make housing more 
affordable for UK residents.  While recognising the economic benefit of inbound 
investment in UK real estate, the government is apparently testing the tension between 
this and its wish to preserve housing stock for UK residents.  If implemented, this 
measure would follow a raft of similar tax disincentivisation in recent years, including: 

 the Annual Tax on Enveloped Dwellings (“ATED”); 

 the flat 15% SDLT rate on high-value enveloped dwellings; 

 non-resident capital gains tax on residential property; 

 the 3% SDLT surcharge on additional dwellings and corporate enveloping; 

 landlord interest restrictions; and 

 inheritance tax on enveloped UK residential property. 

Therefore, if this proposal were implemented, there would be scope for a flat 16% rate of 

SDLT for certain entities acquiring residential property for £500k or more and not falling 
within the property rental / trading exemptions.  That said, current reliefs and exemptions 
will continue to be available to mitigate this further measure or disapply it where it is not 
intended to apply.  The most important of these are as follows: 

 non-residential treatment of portfolio acquisitions of six or more dwellings; 

 multiple dwellings relief, albeit applying the surplus rate to the mean consideration, 

diluting this widely-relied on relief in the build-to-rent and private rented sectors; 

 non-residential treatment of mixed-use property; 

 first-time buyer’s relief, albeit with the 1% surcharge applied (1% up to £300k and 
6% on the next £200k); and 

 alternative property finance relief. 

 

 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/777877/NRSDLT_Consultation_web.pdf


 

Who is a non-UK-resident? 

Non-UK-residents may be individuals and certain non-UK-resident non-natural persons, 
including companies, unit trusts, partnerships and contractual schemes.  The company 
and partnerships proposals are wider in scope than expected. 

For individuals, a new residence test would be introduced that is far simpler than that 

for direct taxes.  Namely, if the purchaser has spent fewer than 183 days in the UK in the 
12 months prior to the effective date of the relevant property acquisition, they will be 
non-UK-resident for these purposes.  A person would be deemed to have spent the day in 
the UK if they are present here at the end of a day (midnight). 

Importantly, a non-resident purchaser that becomes resident in the UK (applying the 
same test) in the 12 months following the acquisition would be entitled to a refund of the 
additional SDLT.  The SDLT return 12-month amendment period would be extended to 

two years to accommodate this. 

For companies (including unit trusts), the surcharge would apply to those that are: 

 non-UK-resident under normal corporation tax rules (incorporation or central 
management and control); or 

 closely-held UK companies ultimately controlled by non-UK-residents. 

Closely-held companies are broadly those controlled by five or fewer shareholders or any 

number of shareholding directors.  The government is considering whether certain 
companies, such as building societies and certain pension trustees, should be 
automatically treated as “non-close”.  It is not clear why widely-held non-UK companies 
should be prejudiced, and this should be raised in responses. 

Purchases by partnerships will attract the surcharge if just one of the partners is non-
UK-resident.  This clearly creates something of a cliff-edge, such that a threshold for the 
non-UK interest might be proposed, e.g. more than 50% foreign-invested to reflect the 

control test for UK close companies. 

In respect of trusts, bare trusts are looked through for SDLT purposes excepting the case 
of lease grants.  Therefore, the residence of the beneficiaries would generally determine 
whether or not the surcharge would apply.  For non-bare trusts and lease grants to bare 
trusts, the residence test would apply to either the trust or the beneficiaries, depending 
on the circumstances.  Where any individual beneficiary has a lifetime right to occupy the 
property or to income from it, such individual’s place of residence would determine the 

application of the surcharge.  Otherwise the trust’s place of residence would be 
determinative. 

The residency of a trust (including a unit trust) would be determined as follows: 

 if all the trustees are UK-resident, it will be UK-resident for SDLT surcharge purposes; 
or 

 if the trustees are UK and non-UK resident, the settlor’s residency will be 

determinative. 



 

“Residential property” 

The current SDLT definition of “residential property” would apply for the purposes of the 
surcharge: 

 building used or suitable for use as a dwelling, or in the process of being 
constructed/adapted for such use, and 

 garden or grounds of such a building, or 

 interest or right over land subsisting for the benefit of such a building 

Specifically excluded are: 

 halls of residence that are not designed as self-contained flats or “cluster-flats”; 

 homes / institutions for children or those in need of care; 

 hotels; 

 hospitals; and 

 prisons 

However, there is still a degree of uncertainty as to the scope of “residential property” on 
account of “dwelling” taking its “ordinary meaning” and HMRC’s own interpretation in 
respect of certain types of property as yet unpublished. 

Other points to note 

 The surcharge would also apply to rental consideration (where the NPV of such rent is 

£125k or more) (see table below). 

 Where property is acquired by persons jointly, just one such person would need to be 
non-UK-resident for the surcharge to apply.   

 If two transactions are linked where the purchaser under one is connected to the 

other, the surcharge would apply if just one of them were non-UK-resident. 

 On the exercise of collective rights by tenants to acquire a freehold (collective 
enfranchisement) - typically through a nominee company - it would take just one non-

UK-resident tenant for the whole transaction to be potentially subject to the 
surcharge. 

 While not stated in the consultation document, it is hoped that there would be a 
reasonable transitional period of “grandfathering”. 

 

 

 



 

 

Residential SDLT rates including the surcharge 

 

 

1 These rates will also apply to the premium element of leasehold transactions. 

2 The higher rates will apply to purchases of additional dwellings and purchases of dwellings by persons other than an individual. 

3 Where the value of the dwelling is below £40,000, no SDLT will be due.  

4 Ibid. 

5 Where the value of a dwelling exceeds £500,000, a 15/16% rate will/would supersede the application of preceding rates and be applicable to the entire 
chargeable consideration. Where the corporate body is eligible for relief from the 15/16% rate, the higher rates will apply    

 

 Current Surcharge Applies 
Certain corporate bodies subject to 

15% flat rate 

Rental element of leasehold 

purchases 

 
Standard 

Rates[1] 

Higher 

Rates[2] 

Standard 

Rates 

Higher 

Rates 
 Current 

Surcharge 

Applies 
 Current 

Surcharge 

Applies 

Value Rate Value Rate 
Value 

(NPV) 
Rate 

£0- 
£125,000[3] 

0% 3% 1% 4% 
£0- 

£125,000[4] 
3% 4% 

£0- 
£125,000 

0% 1% 

£125,000- 
£250,000 

2% 5% 3% 6% 
£125,000- 
£250,000 

5% 6% £125,000+ 1% 2% 

£250,000- 
£925,000 

5% 8% 6% 9% 
£250,000-
£500,000 

8% 9%    

£925,000- 

£1.5m 
10% 13% 11% 14% £500,000+[5] 15% 16%    

£1.5m + 12% 15% 13% 16%       
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Next Steps 

Industry should consider how to respond to this consultation, which closes on 6 May 
2019.  In particular, the consultation document includes: 

 a number of specific questions, seeking views on the detail of the proposal; and 

 a survey at Annex A, designed to help the government understand how the proposed 

surcharge may influence market behaviour. 

If you would like to discuss this proposal or share any views for inclusion in formal 
responses, please do not hesitate to get in touch with a member of our real estate tax 
team. 
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