A turn of events
Supreme Court clarifies causation and assessment
of damages in professional negligence case
May 2018

A recent Supreme Court decision in which Eversheds
Sutherland acted for the plaintiff provides clarification on
the proper approach to the assessment of damages for
professional negligence in a declining property market.
The facts:
The plaintiff instituted proceedings against the
defendant solicitors for professional negligence
arising out of the defendant’s failure to complete
registration with the Land Registry of part of a
property (the “property”) which was purchased by
the plaintiff in 1994. The defendant had acted as
solicitors for the plaintiff in the transaction.
In 2007 the plaintiff was actively considering selling
the property and was in negotiations with a third
party. A formal offer of €10,000,000 was made to
the plaintiff in September 2007 for the property,
albeit the offer was ‘subject to contract’. The nonregistration of the property came to light and the
sale did not proceed. Two subsequent offers by the
third party (the “subsequent offers”) were made
in February 2008 (€8,000,000) and August 2008
(€6,000,000), both of which were rejected by the
plaintiff. The latter offer was re-iterated by the third
party in October 2008. Registration of the property
was actually effected in October 2008.

Damages in the High Court and Court
of Appeal:
Liability was not in issue between the parties.
Therefore, the High Court was left to consider the
assessment of loss suffered by the plaintiff as a result
of the defendant’s negligence.
The High Court accepted evidence that the plaintiff
intended to sell the property and could have
sold the property in October 2007 for a sum of
€10,000,000. The Court also accepted that the
value of the property at the time of hearing of the
case in 2013 was €1,500,000. It followed that the
direct loss suffered by the plaintiff was €8,500,000.
The High Court awarded a total sum of €11,077,000
(which included a sum for increased liability to
capital gains tax and interest on bank borrowings)
to the plaintiff.
The award was appealed by the defendant to the
Court of Appeal where it was upheld. The Court
found that the judgment of the High Court was
based upon findings of fact and inferences properly
drawn from those facts and could not be interfered
with by the Court on appeal.
The defendant then appealed to the Supreme Court.

Damages in the Supreme Court – a Deviation
from the High Court:
Mr Justice O’Donnell (delivering judgment for the Supreme
Court) gave detailed consideration to the impact of the
defendant’s negligence on the valuation of the property in
a fluctuating market. The key question for the Court was
whether, on the facts of the case, the defendant’s admitted
negligence gave rise to a loss in excess of €11,000,000.
The Court accepted that the loss of the plaintiff followed from
the defendant’s negligence, but did not accept that this meant
the loss was caused by the defendant’s negligence in fact or
in law. The Court had to consider whether the defendant’s
negligence made it responsible for some or all of the losses
suffered by the plaintiff because of the drop in property prices
and its rejection of the subsequent offers.
The Supreme Court emphasised that the negligence in this
case gave rise to a defect which was always capable of being
remedied, distinguishing it from other negligence cases where
the defect was not capable of remedy.
The Supreme Court departed from the approach of the High
Court as regards the relevant cut-off date beyond which
the defendant could have no liability for losses suffered.
Given that the property was registered in October 2008, the
Supreme Court found the reasonable measure of damage
was the difference between October 2007 when a sale
was probable, and October 2008, when the property was
registered. It was only during this period that it could be
said the defendant’s negligence interfered with a sale. Any
subsequent fall in value after the actual registration of the
property could not be attributable to the defendant. The
Court therefore reduced the award to €4,000,000 being the
difference between the €10,000,000 offer in October 2007
and the €6,000,000 offer in October 2008. The Court also
proportionately reduced the liability to capital gains tax and
bank borrowing interest awarding a final sum of €5,246,500
to the plaintiff.
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Reflection:
The Supreme Court judgement clarifies that simply because
losses follow from a party’s negligence, does not necessarily
mean that the losses were caused (in the sense of establishing
causation) by that party’s negligence. Other factors may
exist over and above a defendant’s negligence for which
the defendant cannot be held responsible. In the Rosbeg1
case, the continued decline in property market conditions
was an example of such factors. Mr Justice O’Donnell
concluded that:

“..the law is concerned with assigning
responsibility for the consequences of the
breach, and a defendant is not necessarily
responsible in law for everything that
follows from his act, even if it is wrongful”2.
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