Spring
2019

Corporate

Update
The letter of the law
Payments to directors for loss of office

In this issue:
Payments to directors for loss of office

2

Supreme Court confirms company cannot be represented by
lay person

4

Implications of Brexit for M&A transactions

6

Endeavours clauses

9

Section 357 guarantee

11

At a glance – Corporate legislative developments in 2018

13

Looking forward to 2019

14

Corporate update / Spring 2019

Payments to Directors for Loss of Office
When directors are leaving office it is common for them to receive a payment
in recognition of their service. Section 251 of the Companies Act 2014 makes
such payments to directors’ illegal, unless pre-approved by members. Peter
O’Neill, senior associate, looks at the prohibition under section 251 and the
consequences of non-compliance. Read the full briefing here.
Supreme Court Confirms Company Cannot be Represented by Lay Person
A recent Supreme Court decision confirms the rule that a limited company
cannot be represented in court proceedings by its directors, officers or
servants. Read the Eversheds Sutherland case note here.
Implications of Brexit for M&A transactions
Although M&A activity in the Irish market remained strong during 2018, Brexit
uncertainty has the potential to affect levels of M&A activity. This article
explores some commercial, financial and legal risks to M&A posed by Brexit,
focusing in particular on the scope of Brexit related due diligence. Access the
article here.
Endeavours Clauses
Endeavours clauses are used in contracts when a party does not wish to
commit to an obligation. In such circumstances, the party “endeavours” or
“tries” to fulfil the obligation in question. But how far a party is expected to go
to fulfil that obligation? Find out more here.
Section 357 guarantee
Section 357 of the Companies Act 2014 provides an exemption in certain
circumstances for a subsidiary company to file its financial statements with
its annual return. The section was recently amended by the Companies
(Accounting) Act 2017. We explore the implications of the amendment here.
At a glance – Corporate legislative developments
in 2018
We take a look back over 2018 and some of the main pieces of legislation
introduced.
Looking forward to 2019
In this section, we draw your attention to some important matters to watch out
for in 2019.

1

Corporate update / Spring 2019

Payments to directors
for loss of office
When directors are leaving office, it is common for them to receive
a payment from the company in recognition of their term of service.
Section 251 of the Companies Act 2014 (the “Act”) aims to protect
companies from abuse of directors’ position of trust in these
circumstances. The section makes compensation for loss of office
to directors’ illegal, unless the payment is approved by shareholders.
Section 251 of the Act
Section 251(1) of the Act makes it unlawful for a
company to make a payment to a director, either by
way of compensation for loss of office, or as
consideration for his or her retirement from office,
unless the conditions set out in section 251(2) are
first satisfied. Those conditions are as follows:
(a) ‘the particulars relating to the proposed payment
(including the amount of it) must be disclosed to
the members of the company, and
(b) the proposal must be approved by resolution of
the company in general meeting.’
Although there is a general prohibition on payments
to directors on retirement or for loss of office,
under section 251(3) payments made bona fide in
discharge of an existing legal obligation will not fall
foul of this general prohibition.

Prohibited payments
Section 254(5) of the Act provides a list of payments
that will be categorised as compensation for the
purpose of section 251 including:
a) payments for the loss of office as director of
the company,
b) payments for the loss, while director of the
company, or on or in connection with his or her
ceasing to be a director of the company, of any
other office in connection with the management
of the company's affairs or of any office as
director or otherwise in connection with the
management of the affairs of any subsidiary.

Therefore, the prohibition under section 251
includes payments made for the loss of a
managerial position, even if the person still holds a
directorship. This also applies to shadow directors,
de facto directors, as well as to past directors.

What constitutes a payment?
In Mercer v Heart of Midlothian plc the Scottish
court of appeal considered an identical UK
provision. Mercer was chairperson of the defendant
football club. Shortly before he retired, he was
offered the position of life president, which included
privileges such as seats in the directors’ box, access
to the boardroom and a car park pass. When he
retired as director, the board of directors sought to
revoke these privileges on the grounds they were
not approved by shareholders. The court held
these privileges did not come under the equivalent
section 254 for two reasons:
1) The privileges were granted on foot of his
acceptance of the position as life president, not
in contemplation of his retirement.
2) The benefits would not cost the defendant
anything and therefore they did not constitute a
‘payment’.
Therefore, in order to come under section 251,
there must be a payment of value and it must be in
contemplation of loss of office.
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Payments in discharge of a legal obligation
Shareholder approval is not required for payments
made bona fide in discharge of an existing legal
obligation.
Section 254(1) defines an ‘existing legal obligation’
as:
‘an obligation of the company concerned, or any
body corporate associated with it, that was not
entered into in connection with, or in consequence
of, the event giving rise to the payment for loss of
office in question.’
Shareholder approval is also not required in respect
of payments for breach of contract or of pensions in
respect of past services.
Whilst there is no Irish case law to-date interpreting
the meaning of “existing legal obligation”, guidance
can be gleaned from other jurisdictions. In the
UK case of In Re Duomatic Limited, a director
threatened to sue the company if he was dismissed
as a director. He was paid £4,000 to leave the
company, with no resolution passed by the
members. The Court of Appeal held that because
the payment was not approved by the shareholders,
it was ultra vires.
In another UK case, Gooding & Anor v Cater & Ors,
the Court had to consider whether a payment of
£54,000 that had been paid to a retiring executive
Board member was a bona fide payment for
breach of contract. The Court held the payment
of damages for wrongful dismissal in settlement is
a payment which a company is legally obliged to
make and thus outside the scope of the equivalent
of section 254.
In New Zealand the Privy Council considered the
equivalent statutory provision in Taupo Totara
Timber Co Ltd v Rowe in which the respondent
was managing director of a company and had a
service agreement for five years. The agreement
provided if the company was taken over in this
time, the director would be entitled to resign and
get a lump sum of five times his salary. The Privy
Council held the Board of Directors was entitled
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to appoint a managing director on any terms as it
thought fit and there was no requirement to seek
shareholder approval. It held the payment was valid
as the company had a pre-existing legal obligation
to make the payment and as such, it did not require
shareholder approval.

Shareholder approval and disclosure
Shareholder approval envisaged by section 251(2)
means the passing of an ordinary resolution in a
general meeting of the company.
Disclosure of the proposed payment and its amount
must be made to all of the members and not just
those with voting rights. Disclosure must be made
in the notice convening the meeting. The disclosure
also must be made prior to the payment being
made.

Consequences of making a payment in
breach of s251
Under section 232(3) of the Act if a payment is
made in contravention of section 251, the director
who received the payment will be liable to repay the
amount and/or to indemnify the company for any
loss or damage arising.

Conclusion
Board members and their advisors are reminded of
the importance of securing shareholder approval,
before a termination payment is made to a
departing director. Failure to comply will result in
potentially significant consequences for the director.

For more information, please contact:
Peter O’Neill
Senior Associate, Corporate
& Commercial
+353 1 6644 943
peteroneill@eversheds-sutherland.ie
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Supreme Court confirms company
cannot be represented by lay person
The Supreme Court has confirmed the rule that a limited
company cannot be represented in court proceedings by its
directors, officers or servants.
Introduction

The Rule and the challenge

In general, a litigant can be represented in court
by a solicitor, a barrister or by himself. Where
the litigant is a company however it can only be
represented by a solicitor or barrister. The reason
for this disparity can be traced back to the separate
legal personality of a company. In the past, the
courts have shown a “high level of pragmatism”1 in
applying this rule, and have on occasion allowed
laypersons to appear on behalf of a company.
For example, in winding-up cases, directors or
shareholders that have a legitimate personal interest
in the application, may have a personal entitlement
to be heard.

In Battle v Irish Art Promotion Centre Limited [1969]
IR 252, the Supreme Court held that because of
its very nature as a separate and distinct entity,
a company cannot, in the absence of statutory
exceptions, be represented in court by its officers or
servants (the “rule in Battle”).

In AIB v Aqua Fresh Fish Limited [2018] IESC 49,
Mr Flynn the managing director and principal
shareholder of the defendant company (“Aqua”),
was permitted to enter an Appearance to a
summons issued against Aqua by AIB. However,
he was not permitted to further represent the
Company in the proceedings. He appealed this
refusal to the Supreme Court.
1

Mr Flynn argued that the rule in Battle, which
prohibits lay representation by a company, conflicts
with the State’s obligation to protect the rights of
the citizens, including the property rights of Aqua
and it shareholders and their right of access to the
courts. Mr Flynn also relied upon the right to a fair
trial as protected under the European Convention
on Human Rights (ECHR).

McKechnie J in the Court of Appeal decision in Aqua.
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Development of exceptions to the rule
The 2008 High Court decision in Coffey v Tara
Mines Ltd showed that the Courts have an inherent
jurisdiction to permit exceptions to the rule against
lay representation. In this case, a wife was permitted
to represent her husband. The circumstances
of the case “were so exceptional or rare as to
probably, be unique”2. The case arose out of
serious personal injuries suffered by the plaintiff
during his employment. He had been represented
for a significant period by a Solicitor, until that
relationship broke down. Due to communication
difficulties arising out of his ill health, he could
not represent himself and was unable to engage
another solicitor.
The Supreme Court in Coffey v The Environmental
Protection Agency (“Stella Coffey”) confirmed
that the rule in Battle does not preclude the court
from allowing lay representation in exceptional
circumstances, pursuant to its inherent jurisdiction,
where the strict application of the rule would cause
a particular injustice.
In McDonald McCaughey Developments Limited
(in receivership) and Martin McCaughey the Court
of Appeal allowed Mr McCaughey represent the
company in proceedings brought by a receiver
against him personally and against the company.
This was allowed on the basis that he was already a
party to the proceedings, and he could make points
and arguments on his own behalf that would also
inure for the benefit of the company. It is notable
that the receiver agreed with this approach.
Section 868 of the Companies Act 2014 is a
statutory exception to the rule, which permits
lay representation of companies charged with
indictable (serious) offences. This does not apply to
any other type of proceedings ie civil proceedings
or summary (minor) prosecutions.

The Supreme Court judgment and
“exceptional circumstances”
The Supreme Court reiterated that the inability of
a company to appear in person is because it is an
artificial person with a separate legal personality
from its directors and shareholders. The court was
satisfied that its discretion to permit, in exceptional
circumstances, lay representation of corporate or
human litigants, ensures that the restriction in the
rule is not prohibited by the Constitution.
The Supreme Court did not consider it desirable or
practical to set out what constitutes “exceptional
circumstances”. However, some guidance was given
with the court highlighting certain matters as not
constituting “exceptional circumstances”:
– the impecuniosity of the company
– the fact that Mr Flynn is the principal shareholder
and director is not an exceptional circumstances
– if the person by which the company wishes to be
represented is already a party, or can be joined as
a third party, may be relevant as an exceptional
circumstance
The Supreme Court ultimately dismissed Mr
Flynn’s arguments, holding that the rule in Battle,
complemented by the courts inherent jurisdiction
to permit exceptions, is consistent with the
Constitution.
The judgment is a welcome confirmation of the
applicability of the rule in Battle. The general rule
remains that companies involved in litigation must
be represented by qualified lawyers.

For more information, please contact:

Gerard Ryan
Partner, Head of Corporate & Commercial
+353 1 6644 202
gerardryan@eversheds-sutherland.ie

2

O’Neill J in Coffey v Tara Mines Limited
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Implications of Brexit for M&A
and due diligence
The decision of the UK to leave the EU and the largely unresolved
terms of Brexit has resulted in uncertainty across the global
economic, trading and legal environments. This uncertainty has
already had implications for mergers and acquisitions (“M&A”) in
general. Although M&A activity in the Irish market remained strong
during 2018, Brexit uncertainty has the potential to affect levels of
M&A activity as prospective buyers may adopt a wait and see
approach. This article sets out some commercial, financial and legal
risks to M&A posed by Brexit, focusing in particular on the scope of
Brexit related due diligence.
Brexit risks
Some of the risks that Brexit poses to M&A transactions include:
Regulatory
Brexit will lead to a regulatory divergence
between the UK and the EU. This
change in regulatory landscape may
create difficulties regarding regulatory
authorisations and compliance.

Cost
UK companies post-Brexit may experience
a significant increase in business costs
which can be an important factor when
considering the potential acquisition of
a business.

Trade
Brexit will likely remove full access to the
single market and EU trade agreements
for UK companies, creating uncertainty
around the conditions of trade for many
UK companies.

Performance
Brexit is likely to result in the performance
of many contracts becoming significantly
more onerous, uneconomic or delayed.

Market
Possible exchange rate volatility,
movement in interest rates and instability
on major exchanges pose serious risk to
buyers.

Labour
Brexit will potentially result in increased
difficulty with employing workers from the
EEA in the UK and vice versa.

The above provides a snapshot of potential commercial and financial Brexit related obstacles for M&A
transactions. There are also Brexit related legal risks on M&A transactions to consider. These risks are
normally assessed during the due diligence process.

6
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Brexit related due diligence
Due diligence is an integral part of M&A
transactions. Brexit related issues that now require
enhanced focus during due diligence in M&A
transactions include:
– Jurisdictional issues – where the buyer, seller or
target is located in different jurisdictions. Potential
issues to consider include cross-border money
transfers, consideration payment, currency
exchange, deferred payment amounts or merger
control notifications
– Preferential trading arrangements – if the
target makes sales into or imports from EU
countries and/or non-EU countries on the basis
of a preferential trading agreement, it will be
important to determine whether such activities
are critical to the target. It will also be essential
to explore whether this can be continued postBrexit or whether there are any alternative
methods available to the target and any
associated costs
– Reliance on EEA labour – if the target relies on
EEA nationals working in the UK, a buyer will have
to consider the viability of the business where
labour may have to be replaced post-Brexit
and compliance with any associated rules and
regulations is required
– EU funding – if the target relies on EU funding
as part of its business, the buyer should ascertain
the importance of the funding to the business
and whether the funding will be discontinued
post-Brexit
– Existing contracts - while it will be important to
determine the jurisdiction in which key suppliers
and customers are based, it will also be important
to review contracts that the target is a party to.
Issues that may arise include potential termination
provisions, regulatory compliance, governing law
and jurisdiction clauses, payment in sterling and
pricing mechanisms
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– Business recovery/restructuring – currently,
cross border restructuring in the EU is regulated
by the Recast EU Insolvency Regulation and the
Recast Brussels Regulation. Post-Brexit, these
regulations will cease to apply in the UK and
unless alternative measures are introduced, there
will be increased cost and time implications and
significant disruption to restructuring practices.
For example, outbound insolvency processes
commenced in the UK will not have automatic
recognition in EU member states. Inbound
insolvency processes commenced in EU member
states would similarly not have automatic
recognition in the UK;
– Intellectual property rights – it is common
to review intellectual property rights during
due diligence. Given the existence of the EU
intellectual property rights system, depending
on what kind of withdrawal agreement is made,
there is uncertainty surrounding the enforceability
of EU intellectual property rights post-Brexit.
Suggestions have been made regarding
automatic conversion of EU trademarks to UK
registered rights, which would be a welcome
solution. However, in a no-deal scenario, it is
uncertain how EU intellectual property rights
will be enforced. Buyers should therefore review
the extent of UK and EU rights held by the target
business to ensure that any necessary actions are
taken to secure these rights post-Brexit;
– Data protection – the GDPR is now enforceable
in the EU. A buyer should review whether the
target’s business is compliant with the GDPR and
national legislation. The level of this review will
depend on the data processing activities of the
target including whether the business involves
the transfer or receipt of personal data from
other countries. However, given that the GDPR
will still apply to UK businesses that have an
establishment in the EU and which offer goods
or services to data subjects in the EU, a review of
the target’s data protection compliance will be
required in many transactions.
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Conclusion
Given that “nothing is agreed until everything
is agreed”, Brexit related due diligence in M&A
transactions needs to be extensive in identifying and
mitigating potential Brexit related risks as identified
above. The rejection by the British parliament of the
Withdrawal Agreement means that a no-deal Brexit
remains a possibility.
What is clear is that heightened analysis by
potential buyers in the assessment of the viability of
target businesses is necessary. A key consideration
is how the target business will transfer to the postBrexit environment, and the risks and effects of
this move on the target’s business. This will allow
buyers to evaluate whether the target is correctly
positioned to make a post-Brexit transition. In turn,
this will help buyers in their overall assessment of a
target business.

For more information, please contact:
Gerard Ryan
Partner, Head of Corporate
& Commercial
+353 1 6644 202
GerardRyan@eversheds-sutherland.ie

Norman Fitzgerald
Partner, Dispute Resolution and Litigation
+353 1 6644 239
NormanFitzgerald
@eversheds-sutherland.ie

Marie McGinley
Partner, Head of Intellectual Property,
Technology and Data Protection
+353 1 6644 457
MarieMcGinley@eversheds-sutherland.ie

Peter Fahy
Partner, Head of Pensions
+353 1 6644 206
PeterFahy@eversheds-sutherland.ie
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Endeavours clauses
Endeavours clauses are used in contracts when a party does not
wish to commit to an obligation. Instead the party “endeavours” or
“tries” to fulfil the obligation in question. The issue that arises then is
how far a party is expected to go to fulfil the obligation.
Endeavours clauses, like all other contractual
clauses, are interpreted by reference to recognised
rules of contractual construction. These rules were
set out by the Supreme Court in Analogue Devices
v Zurich Insurance Co and are such that the clause
will be interpreted by reference to the objective
effect of the language used by the parties viewed in
the relevant commercial context.
In England, endeavours clauses appear to have an
accepted legal sense through the case law that
has built up around them. However, care is still
required as the “meaning of the expression remains
a question of construction not of extrapolation
from other cases….the expression will not always
mean the same thing”3. Whilst the Irish courts have
not examined endeavours clauses in any great
detail, its approach will likely be influenced by the
English courts.

Types of endeavours
There are three broad types of endeavours clauses
that are discussed below.
1. Reasonable endeavours
This is the least burdensome type of endeavour.
The obligated party must adopt and pursue at least
one reasonable course of action in order to achieve
the result. The obligated party is entitled to consider
its own commercial interests, the likelihood of
success and is not required to exhaust every course
of action available to it.
In Rhodia International Holdings Ltd v Huntsman
International it was held that obligation to use
“reasonable endeavours” is generally agreed to be
less onerous, and only requires an obligor to take
one reasonable course of action, rather than all
possible courses of action.
In Dany Lions v Bristol Cars the court went further
and stated that once an obligated party can do
nothing more in terms of reasonable steps to
achieve the required objective, it is no longer
obligated to try.
In Minerva (Wandsworth) Ltd v Greenland Ram
(London) Ltd the court when considering whether
the plaintiff had used its reasonable endeavours in
the context of planning permission, stated that the
question to be asked is “what would a reasonable
and prudent person acting properly in their own
commercial interest and applying their minds to
their contractual obligation have done to try [to
obtain planning permission”.

3

Jet2.Com Limited v Blackpool Airport Limited

9

In the Irish case of Drocarne Ltd v Seamus Murphy
Properties and Developments Ltd Finlay Geoghegan
J accepted the submission that an obligation to use
“reasonable endeavours” was at least one step down
from an obligation to use “best endeavours”.
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2. All reasonable endeavours

3. Best endeavours

This is half way between the obligation under
reasonable endeavours and best endeavours. The
obligated party should adopt, pursue and explore
all reasonable courses of action open to it to a
reasonable extent. The party does not have to
disregard its own commercial interests and is not
required to continue trying to comply if it is clear
that all future efforts would be futile.

“Best endeavours means what it says - it does not
mean second best endeavours”4.

In CPC Group Limited v Qatari Diar Real Estate
Investment Company the court found that “all
reasonable but commercially prudent endeavours”
did not equate to a “best endeavours” obligation
and that the obligation to use “all reasonable
endeavours does not require the obligor to sacrifice
his commercial interests”.
In Astor Management AG & ors v Atalaya Mining
plc & others the court had to interpret a clause
imposing an obligation on one party to use “all
reasonable endeavours” to obtain a senior debt
facility. The court stated that “all reasonable
endeavours” does not require unlimited expenditure,
because the cost of such endeavours is itself a
factor in deciding what is reasonable. The court
also noted that lack of objective criteria could
make it difficult to prove a failure to use sufficient
endeavours but this is not sufficient to make the
clause unenforceable.

4

This is the most onerous type of endeavour, but
it is not an absolute obligation. The obligated
party must leave no stone unturned and take the
same steps it would take if it was acting in its own
interests, even if it involves significant expenditure.
In Jet2.Com Ltd v Blackpool Airport Limited the
English Court of Appeal considered whether
Blackpool Airport was under an obligation to use
“best endeavours” to promote Jet2.com’s low cost
services and was therefore under an obligation to
accept flights outside normal opening hours. The
court held that Blackpool Airport was obliged to use
its best endeavours, as the out-of-hours service was
essential to the business and therefore fundamental
to the agreement between the parties. The court
held that it was irrelevant whether the airport made
a loss.
In Terrell v Mabie Todd & Co Limited in the context
of a reasonable and prudent Board of Directors
acting properly in the interests of their company,
it was held that best endeavours constitutes doing
what can be reasonably done in the circumstances.

Conclusion
Endeavours clauses are fact specific. Whilst
guidance can be obtained from the body of case
law that has developed in England, it remains the
case that no hard and fast definitions exist. Parties
should therefore exercise caution when using
endeavours clauses, and where possible the clauses
should be defined in the contract, or the steps
required to comply with the clauses should be set
out.

Sheffield District Railway Company v Great Central Railway Company
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The Section 357 guarantee
1. What is it?
Companies are obliged to file an annual return with
the Companies Registration Office each year under
section 343 of the Companies Act 2014 (the “2014
Act”). Section 347 of the 2014 Act requires that
the statutory financial statements of the company
together with the directors report5 and statutory
auditors report must be annexed to the company’s
annual return6.
Section 357 of the 2014 Act provides an exemption
to a subsidiary company from the requirement to
file its financial statements with its annual return
once certain conditions are met. The subsidiary
company can file consolidated financial statements
of its holding company instead.

2. The amended Section 357
Under section 3577 of the 2014 Act, a subsidiary
undertaking of a holding undertaking established
under the law of an EEA State (“the company”), may
avail of an exemption from filing its own financial
statements with its annual return, once certain
conditions are satisfied. The company remains
obliged to prepare its financial statements, the
section provides an exemption from filing only.
Section 357 was amended by the Companies
(Accounting) Act 2017 as set out below.

(b)There must be an irrevocable guarantee from
the holding company in place for the whole of
the financial year of “all commitments entered
into by the company, including amounts
shown as liabilities in the statutory financial
statements of the company for that financial
year. The italicised words were added under the
Companies (Accounting) Act 2017. The effect of
the amendment is explored below.
(c) The company has notified all shareholders of the
guarantee.
(d) The statutory financial statements for the
company are consolidated into the holding
companies consolidated accounts.
(e) The exemption is disclosed in a note to the
holding companies consolidated accounts.
(f) A notice that the company has availed of
the exemption together with a copy of the
guarantee and notification to shareholders, and
a declaration in writing that shareholders have
consented to the exemption must be annexed to
the company’s annual return.
(g) The consolidated accounts of the holding
company must be drawn up in accordance
with the Accounting Directive (2013/34/EU).
This condition was inserted by the Companies
(Accounting) Act 2017.

Those conditions set out in Section 357(1) which
must be satisfied to avail of the exemption are as
follows:

(h) The consolidated accounts of the holding
undertaking and the auditors’ report are annexed
to the annual return of the company.

(a) Every shareholder of the company must on the
date of the holding of the next AGM or the next
annual return date, whichever is the earliest,
consent to the exemption.

For more information, please contact:

Gavin O’Flaherty
Partner, Corporate
+353 1 6441 456
gavinoflaherty@eversheds-sutherland.ie

Micro companies are exempt from the requirement to prepare
a directors report.
5

Save for the first annual return falling to be made after the
company is incorporated: section 349 of the 2014 Act.
6

The equivalent prior provision was Section 17 of the Companies
(Amendment) Act 1986
7
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Vivienne Feaheny
Head of Company Secretarial
+353 1 6644 214
viviennefeaheny@eversheds-sutherland.ie
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3. The impact of the amended Section 357
Before the introduction of the 2017 Act, only
amounts shown as liabilities in the statutory financial
statements had to be guaranteed. In accounting,
a liability is defined as a “present obligation of the
entity arising from past events, the settlement of
which is expected to result in an outflow from
the entity of resources embodying economic
benefits”8. Legal dictionaries define “liability” as a
legal obligation or duty. Under the amended section
357(1) (b), the guarantee extends beyond “liabilities”
shown in the financial statements, and must now
include “all commitments entered into by the
company”.
Commentary suggests that the inclusion of
“commitments” makes the scope of the guarantee
more onerous but uncertain. The new requirement
appears to mean that the guarantee “extend[s] to
contingent and prospective liabilities not shown in
the financial statements”9. Examples could include
legal proceedings. However, the guarantee would
not apply to prospective or contingent liabilities not
entered into by the company.
There is no definition provided in the 2014 Act of
“commitments” or “entered into” and so judicial
guidance is awaited.
The new provision applies to financial years
beginning on or after 1 January 2017. The guarantee
must be in force in respect of the whole of the
financial year, but need not have been entered into
during the financial year. It can be put in place after
the financial year-end.

8

FRS 102 (the financial reporting standards for the UK and Ireland)

9

Conroy, The Companies Act 2014: Annotated and Consolidated – 2018 Edition page 537
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At a glance – Corporate legislative
developments in 2018
Criminal Justice (Corruption Offences)
Act 2018
The Criminal Justice (Corruption Offences) Act
2018 (the “Act”) came into operation on 30 July
2018. The Act consolidates and modernises anticorruption legislation that dates back to 1889. The
Act is broad in scope and applies to individuals,
companies, voluntary bodies, foreign and Irish
officials including officers, directors, employees and
members of Irish public bodies.
The offences under the Act are predicated upon
acting “corruptly” which is defined as including
acting with an improper purpose. A “bribe” is
expressed to be a “gift, consideration or advantage”.
Significantly, the Act provides for a rebuttable
presumption of corruption where a person provides
a gift or advantage on behalf of an official or a
connected person, and irregular donations to
members of the government. Where it is proven
that a bribe or donation was given by a person
with an interest in the functions of that official, a
presumption arises that it was given corruptly.
In most cases, individual offenders could face
a maximum penalty of an unlimited fine and
ten years’ imprisonment. Corporations face
unlimited fines: they may now automatically be
held criminally responsible for bribes paid by their
employees, officers, agents in support of their
business. However this is subject to the statutory
defence that the corporation can prove it took all
reasonable steps and exercised all due diligence to
avoid the commission of the offence. This means
that companies and public bodies will need to
develop and roll out anti-corruption policies and
staff training to take account of the new legislative
regime. Eversheds Sutherland has considerable
experience of working with clients to develop
anti-corruption policies. Please see our full briefing
on the act here.

Companies (Statutory Audits) Act 2018
The Companies (Statutory Audits) Act 2018 (the
“2018 Act”) largely came into operation on 21
September 2018. The 2018 Act amends and
supplements the Companies Act 2014 (“CA 2014”)
in a number of respects:
– amends s363 and s364 CA 2014 so that where
a company is late in filing its annual return it will
13

not lose the entitlement to avail of an exemption
from an audit in respect of the financial year to
which the return relates to. Rather, the company
will lose its audit exemption for the two financial
years immediately following that year
–– replaces the term “public auditor” with “statutory
auditor”
–– creates a new Part 27 “Statutory Audits” in the
CA 2014
Contrary to initial government soundings, the Act
retains s343 (7) CA 2014 such that applications
to extend time for the filing of annual returns can
continue to be made to the District Court.

Criminal Justice (Money Laundering and
Terrorist Financing) (Amendment) Act 2018
The Criminal Justice (Money Laundering and
Terrorist Financing) (Amendment) Act 2018 (the
“Act”) is now in force. The Act gives effect to the
Fourth Anti-Money Laundering Directive. The main
change under the Act, is the focus on a risk-based
approach, which means that businesses must assess
the risk of money laundering, and terrorist financing
involved in carrying out their businesses. Entities are
required to put policies in place to mitigate the risk
of money laundering and terrorist financing.
Offences under the Act can attract penalties of
unlimited fines and up to five years imprisonment.
The Act also introduces new requirements for
unregulated firms to register with the Central Bank
and amends the penalties that can be applied by
the Central Bank under its administrative sanctions
procedures where money laundering of terrorist
financing offences occurs.

Prospectus (Directive 2003/71/EC)
(Amendment) Regulations 2018
The Prospectus (Directive 2003/71/EC) (Amendment)
Regulations 2018 (the “2018 Regulations”) came
into effect on 21 July 2018. The 2018 Regulations
incorporate in part the new EU Prospectus Regulation
(Regulation (EU) 2017/1129), some of which already
came into effect on 21 July 2017. Under the 2018
Regulations, no prospectus is required where the
total consideration for the public offer of securities
in the EU is less than €1m over a 12 month period.
The remaining provisions of the new Prospectus
Regulation come into force on 21 July 2019.

Corporate update / Spring 2019

Looking forward to 2019
Some dates for your diary:

Horizon scanning:

March
2019

–– The Central Register of Beneficial Owners.
Since 2016, corporate and legal entities are
required to hold and maintain adequate, accurate
and current information on their beneficial
owners in a beneficial ownership register. Since
1st February 2019 trustees of certain express
trusts are required to hold and maintain similar
infomation on the beneficial owners of the trust.
Legislation establishing a central register of
beneficial owners is expected shortly. The Fifth
Anti Money Laundering Directive which came into
force last year, introduced changes to the access
rights to the central register, which will likely be
incorporated into the legislation. It is expected
that the Companies Registration Office will have
responsibility for establishing and maintaining the
central register for companies.
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–– Companies (Amendment) Bill 2019. The
Companies (Amendment) Bill has been published.
Once enacted, it will streamline filing procedures
in the Companies Registration Office such that
a company shall have 56 days after the annual
return date to deliver the annual return to the
Companies Registration Office.

1

January
2019

29

June
2019

21

June
2019

New UK Corporate Governance
Code applies to accounting
periods commencing on or after 1
January 2019 for Irish-incorporated
companies listed on the Main
Securities Market of Euronext
Dublin and to Irish companies with
a premium listing on the London
Stock Exchange.

The UK exits the European Union.

Transposition deadline for the
Shareholders Rights Directive II
(EU 2017/828) (SRD II). By this date,
Ireland must have legislation in
place giving effect to the provisions
of the SRD II.

Remaining provisions of the EU
Prospectus Regulation come into
force.

–– Companies (Corporate Enforcement
Authority) Bill 2018. The General Scheme
of the Companies (Corporate Enforcement
Authority) Bill was published in late 2018. This
Bill forms part of the government’s commitment
to tackle white-collar crime. It proposes to
amend the Companies Act 2014 and establish
the Office of Director of Corporate Enforcement
as a new independent agency, the Corporate
Enforcement Authority, to investigate breaches
of company law. The Bill also proposes a number
of amendments to the Companies Act 2014.
We understand that it is likely to be 2020 at the
earliest before the Bill is brought into law.
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