In January, I had the privilege of serving as Chair of the 8th Annual International Bar
Association Finance and Capital Markets Conference held in London. The world’s leading
government, industry, and private tax practitioners participated in various panels.
Below is a review of holding company locations.
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1. Substance
Ms. van den Brink explained that from a Dutch perspective, an exemption regarding
dividend withholding tax may still be available for a structure where dividend taxation is
effectively avoided by interposing another company in another jurisdiction, if the
structure is not considered a “wholly artificial construction”. In short, safe harbour rules
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determine that a structure is not a “wholly artificial construction” if the direct
shareholder of the Dutch company is (i) a top holding company with a strategic/financial
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Attractive holding
company regime . . .

function, (ii) an active business to which the shares of the Dutch entity can be
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attributed, or (iii) an intermediate holding company with a linking function (in which
case certain “relevant substance requirements” should be met). Traditionally, the Dutch
minimum substance rules are quite formal, i.e., 50% of the board members should be
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resident in the relevant jurisdiction, local board meetings should be held, bookkeeping
should be done locally, etc. However, these requirements have become more material
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with the introduction of “relevant substance criteria”, which also entails the requirement
of at least €100,000 payroll costs and an office space. The same requirements also apply
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to avoid the newly introduced controlled foreign corporation (“CFC”) legislation. As of July 1, 2019, the Dutch tax
authorities will no longer issue rulings to Dutch companies without economic nexus with the Netherlands. For
economic nexus, the company must perform operational activities which are actually performed for the benefit and risk
of the relevant Dutch company.
Mr. Schaffner noted that substance is particularly important when looking at Luxembourg from the outside world. In
Luxembourg, except for CFC rules, there is only one other substance rule, for group financing companies. For group
financing companies it is necessary that the majority of the directors be resident in Luxembourg.
Mr. Finn pointed out that since many of the principle purpose test (“PPT”) factors in the OECD guidance report point
to substance, it is substance that seems, at least within the advisor community in the United Kingdom, more and more
to be the main requirement for PPT compliance.

2. Controlled Foreign Corporations
Mr. Finn explained that in the context of holding company jurisdictions, CFCs are an important aspect. CFC legislation
has been around for a long time and it is what the clients are focused on (e.g., the nature of income or does the CFC
give rise to double taxation). The United States introduced their CFC legislation in 1962 when so called “Subpart F
income” rules were introduced. Germany introduced their rules in 1972 and the United Kingdom in 1974. The EU
Anti-Tax Avoidance Directive (“ATAD”) rules created a more level playing field in the concept of CFCs in the European
Union.
Ms. van den Brink noted that the Netherlands did not have standard CFC rules until January 2019. When ATAD 1 was
published,1 the Netherlands was of the opinion that their legislation was already compliant with ATAD 1’s “Model B”
rules relating to CFCs. However, the Netherlands also implemented “Model A” type of rules. They could maintain some
flexibility in this respect as this was not absolutely necessary. A company can qualify as a CFC if it is resident in a
low-tax jurisdiction. The Dutch tax administration will publish a low-tax jurisdiction list annually (currently 21
jurisdictions, including EU blacklisted jurisdictions), where the tax rate is 9% or lower. Not only direct subsidiaries but
also indirect subsidiaries may qualify as a CFC.
Ms. Schreiber noted that Switzerland does not have and does not currently even plan to introduce any CFC rules.
Mr, Schaffner explained that Luxembourg has now implemented “Model B” CFC rules, which means that the tax
administration looks at people’s functions carried out in the jurisdiction of the subsidiary and whether the subsidiary
pays less than 50% of the Luxembourg tax rate (i.e., 9%) concluded by application of the Luxembourg Tax Code. The
subsidiary would not qualify as a CFC if it does not rely on the functions performed by the Luxembourgian parent. If
there is a dividend distribution from the CFC during the same period (interim dividends), the CFC rules should not be
applicable as the participation exemption rules should make the dividend taxable. There are some exceptions to this
rule (e.g., the tax treaty with Switzerland, which does not require that the dividends are taxed in Switzerland).
Ms. van den Brink pointed out that according to the CFC rules based on ATAD 1, it is possible that the income of a
CFC is taxed in several jurisdictions and there is no double taxation measure to avoid this. For example, when a Dutch
company holds a Cayman Island resident company through a Luxembourg company, there could be taxation both in
the Netherlands and in Luxembourg. In the case of a double Dutch structure, it is possible that the CFC income is
taxed in the Netherlands twice. As ATAD 1’s CFC rules are implemented to stop the use of CFC’s, there is not a
standard solution for avoiding double taxation in these situations. Against this background, the Dutch revenue’s
estimate of additional revenue to be produced by the new CFC rules is zero. Mr. Finn wondered whether the double tax
1

Council Directive (EU) 2016/1164 of July 12, 2016.
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treaty between Luxembourg and the Netherlands would eliminate the double taxation in these kinds of situations.
Mr. Finn predicted that Brexit will probably not have a large effect on EU domiciled companies being more subject to
CFCs as the effective tax rate requirement (75% of the UK corporate income tax rate of 19%) currently rules out most
EU jurisdictions.
Mr. Schaffner mentioned that putting substance at the level of the CFC could be a possibility to avoid application of
CFC taxation in Luxembourg. When determining the income of the CFC, the profit must be computed using the at
arm’s length principle in order to avoid application of CFC taxation under Luxembourg rules. With respect to branches
that are CFCs, a new treaty override type of an anti-abuse rule now requires that the branch must be subject to
taxation (due to the foreign country’s recognition of the branch) in order for the branch income exemption to apply in
Luxembourg. In the future, the taxpayer must, in order to be able to benefit from the branch profit exemption in
Luxembourg, provide a certificate from the foreign tax administration that they recognize the existence of the branch.
Without such a certificate the profit of the branch, even if having significant functions in the foreign country, will be
taxed in Luxembourg.

3. Participation Deduction/Exemption Regimes
Ms. Schreiber pointed out that, upon close examination, the participation deduction/exemption regimes of the different
typical holding jurisdictions differ from each other. For dividends, Switzerland’s participation exemption is quite
beneficial as it has the one million franc fair market value test in order to apply.
Ms. van den Brink explained that for the Dutch dividend and capital gain participation exemption to apply (full
exemption), the recipient or the seller must hold at least 5% of the nominal and paid-up share capital of the company.
In a typical holding structure, a company carrying out an active business can be held through a Dutch holding
company even in a low-tax jurisdiction.
In Switzerland there is no group taxation regime, but the value of participation in foreign or Swiss shares can be
depreciated for tax purposes with a recapture in order to soften the impact of other unsuccessful investments of the
same company.
Mr. Schaffner explained that the Luxembourg participation exemption for dividends and capital gains applies an
ownership share threshold of 10% or alternatively an acquisition value threshold of €1.2 million (dividends) or
€6 million (capital gains). The regime has not been attacked by the European Union, and it works also in the
non-European context.
Mr. Finn said the UK dividend exemption is broad based. There is no minimum holding period or threshold — the
shares just need to be ordinary shares for tax purposes. For capital gains the exemption is the same although the rules
are slightly different in terms of holding periods and type of entity being disposed of.

4. Withholding Taxes
The United Kingdom does not have a dividend withholding tax, which is a strong advantage of having the UK as a
holding jurisdiction. In the vast majority of cases there is no interest withholding tax as it is quite straight forward to
structure around it in the United Kingdom.
Switzerland has a 35% dividend withholding tax, but it can be reduced through tax treaties. Treaty benefits can usually
be applied if the foreign corporate shareholder has sufficient equity and certain substance (which should not change
when applying the MLI principal purpose test). In private equity structures, the tax authorities have recently become
stricter when reviewing the withholding tax reduction - this is currently an area of uncertainty. Thus, in such structures
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it would be advisable to have not only a “Master LuxCo” but also investment management decisions at the LuxCo level
(advisory board) and the fund vehicle in Luxembourg in order for the Swiss dividend withholding tax reduction to work
properly. If capital has been brought into a Swiss holding company (to the capital contribution reserve), it can be
repatriated without any Swiss withholding tax.
Luxembourg has a dividend withholding tax of 15%, but there is a general exemption if dividends are paid to a fully
taxable company under certain conditions. Share buy-backs are also considered as a useful technique to avoid
withholding tax under certain conditions. There is no withholding tax on interest payments, but in the future under the
ATAD II,2 interest deductions could be refused if paid, e.g., to a fund vehicle that Luxembourg considers transparent but
the fund investors’ jurisdiction considers opaque.
As previously noted by Ms. van den Brink, substance at the shareholder level may be relevant in order to avoid the
Dutch dividend withholding tax. In the past, when dividend withholding tax was considered an issue, many companies
used a back-to-back financing structure to distribute profits. For instance, a loan from a Cayman shareholder to a
Dutch holding company and a loan from the Dutch holding company to a French (operational) subsidiary was put in
place. The structure required the reporting of a taxable spread in the Netherlands for transfer pricing purposes, but it
was a great way to distribute profits up the chain without any withholding taxes (at least in the Netherlands). For
dividend withholding tax there is still a very good exemption for active shareholders that are located in treaty countries
(and the Netherlands has a “gigantic” treaty network), but in other jurisdictions debt financing is often used. The Dutch
government has, however, proposed to introduce a withholding tax on intra-group interest payments to low-tax
jurisdictions as of 2021, which will likely affect many existing structures.

5. Brexit Reorganisations
Mr. Finn explained that assuming Brexit happens (and a UK top holding company structure becomes thus unfavourable),
the drop-down of the EU subsidiaries of a UK top holding company to an intermediate EU holding company ought to
be, from a pure UK perspective, achievable based on the current reorganisation rules (capital gain participation
exemption). Most of the issues of that type of restructuring would come from lower tier jurisdictions where the tax
authorities would be asking the reason, purpose and rationale of the putting into place of the intermediate holding
company. For example, Ireland would be a good location for the intermediate holding company, but also places like
Singapore are competing with the European Union in this respect.

6. “Elevator Pitches” of the Holding Company Locations
Mr. Schaffner reminded that the changes in the regimes of the panel countries are influenced by EU law, so substance
and people on the ground are important everywhere. Nevertheless, creating substance in Luxembourg should not be
any more difficult than in other EU countries.
According to Ms. van den Brink, the Netherlands is keen on trying to convince everyone that it is now a “go to”
country and it is definitely not a tax haven. There is now a focus on substance - if there is business in the Netherlands
the sky is the limit: one can have tax rulings; one can pay exempt dividends; and the corporate income tax rate is
dropping to 20.15%. The participation exemption can be applied even if there is no operational business in the
Netherlands. The foreign taxpayer rules should in most cases not apply. In addition, the Netherlands has a large tax
treaty network, which is, despite the MLI, still a benefit. In addition, the Netherlands has multiple bilateral investment
treaties; it is member of the European Union; it has a reliable court system; and it is easy to move money in and out
of the country.
2
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Ms. Schreiber commented that all the above-noted positives mentioned about the Netherlands also apply to
Switzerland. In addition, it is not a member of the European Union so it does not have to bother about the ATAD
(no CFC rules).
Mr. Finn is convinced that the core of the UK tax system will stay unchanged even after Brexit, so the United Kingdom
will continue to be an attractive holding company location.

IRELAND — A GATEWAY TO EUROPE AND BEYOND FOR
CANADIAN COMPANIES
— Alan Connell, Partner — Head of Tax Eversheds Sutherland
Ireland offers significant opportunities as a gateway into the European market for Canadian investors and ranks among
the top five countries for foreign investment by Canadian firms. Recent figures show that there has been almost a 70%
increase in investment from Canada since the Brexit referendum, with Canadian companies now employing over 13,000
people in Ireland. As an EU member, with a common-law-based legal system, Ireland offers the benefit of free
movement of goods, services, people and capital within the European Union. In addition, Ireland’s EU membership
ensures continued access to the benefits and opportunities presented by the Comprehensive Economic and Trade
Agreement (“CETA”) between Canada and the European Union. Amid Brexit, trade wars and international tax reform,
Ireland offers certainty in an increasingly uncertain world with regard to its steadfast commitment to the European
Union, access to the single market, global talent and skills, and certainty of legal and tax treatment.

Benefits of Ireland’s corporate tax regime
One of the primary tax benefits of doing business in Ireland is Ireland’s 12.5% standard corporation tax rate. Generally,
this rate applies to all ‘trading’ income (broadly equivalent to active income). Non-trading income (broadly equivalent
to passive income) is generally taxable at 25%. In the context of increasingly flexible business models, particularly in a
post-BEPS era, Canadian companies can avail themselves of the possibilities presented by this low corporation tax rate
platform to unbundle the traditional value chain and locate appropriate profit-generating functions in Ireland. Particular
opportunities include:
●

intellectual property exploitation

●

technical support and data management

●

financial activities (e.g., cash management, banking, insurance, risk management)

●

general management activities (e.g., legal, accounting, human resources)

●

research and development activities

●

distribution activities

●

supply chain management

●

marketing activities

The key requirement is that the Irish-based functions are sufficiently active to constitute a ‘trade’.
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Attractive holding company regime
Ireland is one of the most attractive jurisdictions in which to establish holding companies and headquarter
companies. In particular, Ireland offers a low corporate tax rate (as mentioned above), a ‘substantial shareholding’
exemption on the disposal of subsidiaries, and a beneficial regime for the receipt of foreign dividends. This means that
a Canadian parent company should not suffer any additional tax leakage on its overseas investment at the Irish
intermediate holding company level. Limited controlled foreign company (“CFC”) rules and no thin capitalisation rules
also increase Ireland’s attractiveness. The two main features of this regime are:
(i) Exemption from Irish tax on sale of subsidiaries
Ireland operates a ‘substantial shareholders’ exemption, which relieves holding companies from Irish capital gains
taxation on disposals of subsidiaries. Two main conditions apply: (1) the subsidiaries must be resident in the
European Union or in a country with which Ireland has a double tax treaty, and (2) a minimum 5% shareholding
must have been held for a continuous period of at least 12 months within the previous 24 months.
(ii) An advantageous treatment of foreign dividend income
Ireland has broad domestic exemptions from Irish withholding taxes on payments of dividends, interest and
royalties to persons resident in tax treaty partner countries (and additionally, in the case of dividend payments, to
companies controlled by persons resident in tax treaty partner countries). Pursuant to these exemptions, dividends
and payments of interest and royalties made in the course of the Irish company’s trade or business to a Canadian
parent company should be exempt from Irish withholding taxes without requiring advance tax treaty clearance.
Ireland also allows for the onshore pooling of ‘excess’ foreign tax credits on foreign dividends. The excess credits
can be set-off against any Irish tax due on other foreign dividends.

Favourable intellectual property regime
Increasingly, Canadian technology, pharma and life sciences companies are establishing operations in Ireland for their
businesses. The presence of these and other global companies in Ireland has led to the development of a sophisticated,
industry-focused business environment. There are substantial tax benefits to companies exploiting intellectual property
(“IP”) rights in Ireland. Ireland offers a 25% corporation tax credit for research and development (“R&D”) expenditure
carried on within the European Economic Area (“EEA”). Where the credit is not exhausted by the offset against a
company’s corporation tax liability, a company may, within limits, reclaim the excess tax credit in instalments from
Irish Revenue. The credit may also, within certain limits, be surrendered by a company to key R&D employees to
reduce their income tax liability.
The capital cost of acquiring intangible assets for use in a trading operation carried on in Ireland is deductible for Irish tax
purposes by means of claiming tax depreciation allowances. Tax depreciation allowances can be claimed in line with the
accounting treatment in the company’s accounts or at a rate of 7% for years 1 to 14 and 2% in year 15, and are available in
respect of the acquisition of a broad range of IP rights, including patents, trademarks, copyright and computer software,
together with associated goodwill. These allowances can be offset against trading income derived from the exploitation of
IP and from the sale of goods and services which derive the greater part of their value from intangible assets. There is
no clawback where the IP is sold more than five years post acquisition to a third party.
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Ireland also has a Knowledge Development Box (“KDB”) regime in respect of profits derived from qualifying assets
created from applicable R&D activity carried on by an Irish company in Ireland and the European Union. The KDB offers
a tax rate of 6.25% on income derived from qualifying assets, which includes patents and copyright, which are the
result of R&D activities. Irish tax law also provides an exemption from stamp duty on the sale, transfer or other
disposition of IP such as any patent, trademark, copyright, registered design, design right, invention, domain name,
supplementary protection or plant breeder’s rights. Also included in this exemption is goodwill to the extent that it is
directly attributable to such IP.

Conclusion
Ireland offers a familiar landscape for Canadian businesses in terms of language, culture and a pro-business
environment. Ireland is also a first-choice, low-tax platform for international investment across a broad range of
sectors. The simplicity and familiarity of the Irish tax regime (which seeks to align profits with substance, allied to a
competitive 12.5% tax rate) makes Ireland an obvious option to consider when developing strategies to mitigate the
costs and disruptions of Brexit, trade wars and international tax reform. In the context of increased scrutiny of tax
haven jurisdictions, Ireland, as an onshore EU jurisdiction with the necessary infrastructure to support profit-generating
activities, is ideally placed as a gateway to do business in Europe and beyond for Canadian companies.
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