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Parties to a dispute may try to resolve or settle the dispute for various
reasons at different points in time and as an alternative to a court trial.
This document sets out established mechanisms available in the
resolution and settlement of disputes. It gives a concise explanation
of each alternative, highlighting common pitfalls to be aware of.
Offers

The Calderbank letter

Settlement negotiations can use any one of the
following forms of offer:

What is it?

Open offer
What is it?
An Offer made by one side to a dispute to the
other in open correspondence (not marked
“without prejudice”).

Be mindful of:
–– Because the offer is in open correspondence
it can be introduced in a court case and used
as evidence by or against the party who made
the offer. It may ultimately influence a court’s
decision on the substantive issues or costs.

A variation of the “without prejudice” offer. The offer
remains without prejudice (unknown to the court)
until after the court has decided the case. The
Judge is then informed about the Calderbank letter
when deciding on the issue of costs in the case.
The Calderbank letter might be appropriate where
the plaintiff(s)’ claim comprises reliefs other than
damages, and where the lodgement process is
unavailable (eg because of nature of the reliefs
sought or where the time limit has expired). Similar
to a lodgement, it can be a useful method to apply
pressure on the plaintiff(s) because there is a costs
risk to the plaintiff(s) if it is not accepted.

–– Failure by a party to accept an open offer may
result in a costs order being awarded against
them, as the court will consider whether the
party acted reasonably in not accepting the offer1.

Be mindful of:

“Without Prejudice” offer

The letter should set out details of the offer with
particularity including the issue of costs, the date
of expiry of the offer; and the consequences of
not accepting.

What is it?
An offer made by one side to a dispute to the
other in written correspondence that is marked
“without prejudice”2.

Be mindful of:
“Without prejudice” offers cannot be introduced
or referred to in court or used as evidence against
either party.
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O’Reilly & anor -v- Neville & ors [2018] IEHC 228
Oral offers can be made during the course of negotiations,
and they will similarly be protected by the “without prejudice”
rule

Content
The letter must be headed up “Without Prejudice
save as to costs”.

If accepted, the case is at an end. If not accepted,
the case goes to trial.

Discretionary
The letter is only introduced to the court after it has made its
decision in the case. It is up to the court to decide whether
to have regard to the letter in deciding on costs (and so
distinguishable from the lodgement procedure)3.
If the court finds that the rejection by the plaintiff of the offer
in the Calderbank letter was unreasonable then the plaintiff
will be liable for his costs and the defendant’s costs from the
date of the letter.

Interest on the amount lodged should not have to be
provided for in a lodgement and accordingly should not be
taken into account in considering if the plaintiff has received
an award in excess of the lodgement7.
A lodgement is not available in cases for recovery of land,
non-payment of rent.
The fact that a lodgement has been made should be pleaded
in the Defence, but not the amount lodged.

If litigation has commenced, what mechanisms are
available to make an offer?
Where litigation is in being between the parties any of the
forms of offers referred to above can be used to make an offer
of settlement. The Lodgement procedure can also be used.

Settlements

Lodgement4

Settlement Agreement

What is it?

What is it?

The payment (lodgement) of a sum of money into court by
the defendant to satisfy the plaintiff’s claim. A well-pitched
lodgement can serve as an effective tool in applying pressure
to a plaintiff to accept it. If accepted, the case is at an end.
If not accepted and the case goes to trial and two scenarios
are possible:

A written agreement between the parties resolving or
compromising a dispute (or part of it). A settlement agreement
can be entered into at any stage8. The parties decide the
terms upon which they will settle which is embodied in the
written agreement.

–– the plaintiff gets judgment for an amount higher than
the sum of money lodged; in which case the plaintiff has
“beaten the lodgement”.
–– the plaintiff gets judgment for an amount equal to or lower
than the sum of money lodged. The plaintiff is then liable
for his costs and the defendant’s costs from the date the
lodgement was made.

Be mindful of:

Where negotiations are successful (resolving the issues in
dispute to both sides satisfaction), the terms of the settlement
should then be recorded in writing.

To be valid, there must be a “dispute“9 between the parties
and the agreement must be supported by consideration (eg
one party agrees to forego their case, the other party agrees
to do some act or make a payment). Settlement agreements
are governed by the usual rules of contracts. Where there is no
consideration, the agreement should take the form of a Deed.
Once the settlement agreement is valid, it is binding
on and ends the dispute between the parties to the
settlement agreement.

Time limits High Court – A lodgement must be made after
the defendant enters an Appearance, and before the case is
set down for trial. Outside of this time, permission must be
obtained from the court to make a lodgement.

Usual terms in a Settlement Agreement:

Circuit Court – A lodgement must be made after the
defendant enters an Appearance, and not later than the date
of issue of the notice of trial or at least eight weeks before the
hearing date specified in the notice of trial (Dublin circuit) or
the date it is first due to be heard (all other circuits).

–– Define the dispute. Set out clearly what is being settled,
does it include future disputes?

Admission of liability – A lodgement can be made with or
without an admission of liability5.
If the plaintiff makes a number of claims in the case, the
lodgement will usually specify the claims in respect of which
the lodgement is made and the sum paid in respect of each
claim. However, there is authority to support the position that
a single lodgement expressed to satisfy all claims made by the
plaintiff is valid6.

Legal advice should be obtained to ensure that the agreement
reached is properly recorded and is legally enforceable. Set
out below are salient terms that should be included10

–– Set out the payment sum and arrangements for payment.
–– Expressly deal with costs of the litigation and any previous
costs orders.
–– If the payment sum is taxable, expressly deal with liability
for tax.
–– Include a confidentiality clause prohibiting the disclosure
of the fact of and/or the terms of settlement.
–– Include an entire agreement clause.
–– Specify the governing law that applies to the agreement
and the jurisdiction for any future disputes arising out of
the agreement.
–– Include a provision dealing with the existing litigation11.
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Even if the court decides that the plaintiff has not achieved a better result in
court than the offer in the Letter, it does not automatically follow that the
plaintiff will be penalised on costs. The court will look at the conduct of the
parties in deciding if the plaintiff’s rejection of the Letter was reasonable.
Re Skytours Travel Ltd [2011] IEHC 518, [2011] 4 IR 676
This document assumes that the case relates to actions for debt or damages
(other than damages for personal injuries, fatal injuries or defamation for
which different considerations apply to the lodgement procedure)
There are exceptions, eg title to land cases, where the defence must admit
liability before a lodgement can be made
Reaney & others -v- Interlink Ireland Ltd [2018] IESC 13
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Reaney & others -v- Interlink Ireland Ltd
It can be the result of a successful mediation. A case can be settled any
time before the court gives its decision
9 This does not mean legal proceedings must have issued
10 This list is not exhaustive
11 Will the proceedings be struck-out on application to the court,
discontinued by service of a Notice of Discontinuance or stayed pending
the implementation of the settlement terms?

Be mindful of:

Contacts

To avoid a future dispute arising out of the agreement, it
should be written in clear plain language. It should identify
with precision what is settled including the terms of the
settlement, any time-lines, etc.

For more information, please contact:

Multiple parties – where there are multiple parties to a
dispute, it is important to consider the position regarding
any parties who do not enter the settlement agreement.
If the parties are jointly and severally liable, the release of
one party/settlement by one party, will release all of the
parties, unless the settlement agreement expressly
provides otherwise.
If the parties are concurrent wrongdoers, the settlement with
(and therefore the release of) one of the parties, will discharge
the other(s), provided the settlement agreement indicates
such an intention. Where the settlement agreement does not
so indicate, then the remaining party is not discharged, but
(s)he does get the benefit of the settlement agreement such
that his/her liability is reduced accordingly12.
Exercise caution and take legal advice when settling a dispute
with one party and not the other(s).
Signatories to the agreement – make sure the signatories to
the agreement have capacity to sign on behalf of and bind
each party.
If the agreement takes the form of a Deed, specific rules apply
to their execution, which must be complied with. Refer to
your legal advisors for advices on the proper execution
of Deeds.

12 Section 17 Civil Liability Act, 1961
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